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 All litigated cases must be decided according to law, either 
statutory or the common law.   

 Where the legislature has enacted statutes within the proper 
field of legislation and not violative of the provisions of the 
federal and state constitutions, its edicts are supreme, and 
they cannot be interfered with by the courts;  

 and where legal principles have been laid down by the 
courts in the proper exercise of their judicial functions 
and have continued in force for such a period as to create 
vested rights, such principles are clothed with a force 
possessed by a statutory enactment, and should be 
recognized and applied … 

 However, this obviously recreates the very danger 
against which the parol evidence rule and Statute of 
Frauds were supposed to protect — the danger that 
a party, having agreed to a written contract that 
turns out to be disadvantageous, will falsely claim 
the existence of a different, oral contract … 

 Procedurally, there is a "heavy presumption that a 
deliberately prepared and executed written instrument 
manifest[s] the true intention of the parties" (Backer 
Mgt. Corp. v Acme Quilting Co., 46 N.Y.2d 211, 219, 
supra), and a correspondingly high order of evidence is 
required to overcome that presumption.  

 Enacted in England in 1677 (Blacks Law 
Dictionary). 

 Generally requires transfer of some real 
property interest to be in writing. 

 Generally applies to any rights in real property, 
including easements (Easements not subject to 
the statute in Virginia) 

 Currently in force in 49 states (Exception: 
Louisiana) – New Jersey statute now allows 
parol transfers in certain circumstances. 

 Mr. Brown points out that the Statute of Frauds would 
probably have been unnecessary had the original 
methods of property transfer by livery of seisin been 
consistently applied.  

 For many years, due solemnity and a strict form of the 
ceremony for property transfer was generally confirmed 
by witnesses.  

 However, as property transfers between middle class 
citizens became more common, the strict form for 
observation of the conveyance fell more often to attorneys 
appointed to the task.  

 While some form of written record was generally kept 
before the advent of the Statute of Frauds, the writing was 
already becoming the only dependable source of 
information. Ultimately, one formal ceremony was 
substituted for another formal ceremony.  
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 Again, the authorship of the statute is obviously of 
some importance in connection with its interpretation. 
If the statute was the work of some careless or 
unskilled draftsman, we would be justified in 
interpreting his words by the aid of Doctor Johnson's 
Dictionary and by an appeal to the layman's conception 
of the good and useful to be attained by a given 
interpretation of the language.  

 If, on the other hand, the contrary be true and the 
statute was drawn after careful reflection and 
deliberation by experienced lawyers, we are justified in 
giving to their language any technical legal meaning 
which then would have properly attached to it; and 
further, we should ascertain their intention by filling in 
as a background to the statute those general principles 
of law current at the Restoration. 

 Morton alleges that a binding oral contract was formed 
here.  

 Subsection b represents the amendment that became 
effective in January 1996. L. 1995 c. 360 § 4. 

 In Prant v. Sterling, … We held that "[b]y reason of this 
pro-vision, the acquisition of an interest in land may 
be established by parol evidence for the first time in 
modern history."  

 In that case, the Chancery Division judge found that 
the report and recommendations of the New Jersey 
Law Revision Commission in 1991 were instructive, 
providing the following: 

 The circumstances surrounding a transaction, the 
nature of the transaction, the relationship between the 
parties, their contemporaneous statements and prior 
dealings, if any, are all relevant to a determination of 
whether the parties made an agreement by which they 
intended to be bound.  

 Thus, if the parties in question have been negotiating 
the sale of a multi-million dollar office building over 
many months through the exchange of a series of 
redrafted written contracts, it is unlikely that the 
parties intended to be bound other than in writing.  

 

 

The Statute in New York 
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 1. An estate or interest in real property, other than a 
lease for a term not exceeding one year, or any trust or 
power, over or concerning real property, or in any 
manner relating thereto, cannot be created, granted, 
assigned, surrendered or declared, unless by act or 
operation of law, or by a deed or conveyance in writing, 
subscribed by the person creating, granting, assigning, 
surrendering or declaring the same, or by his lawful 
agent, thereunto authorized by writing.   

 But this subdivision does not affect the power of a 
testator in the disposition of his real property by will; 
 nor prevent any trust from arising or being 
extinguished by implication or operation of law, nor any 
declaration of trust from being proved by a writing 
subscribed by the person declaring the same.  

 3. A contract to devise real property or establish a 
trust of real property, or any interest therein or right 
with reference thereto, is void unless the contract or 
some note or memorandum thereof is in writing and 
subscribed by the party to be charged therewith, or by 
his lawfully authorized agent.  

 4. Nothing contained in this section abridges the 
powers of courts of equity to compel the specific 
performance of agreements in cases of part 
performance 

 

 

Ideal Invisible Boundary 

 Every person whose rights are unaffected by some 
statute, contract or prescription is entitled to the 
possession of his real property undisturbed and 
unmolested by others. 

 Every man's land is in the eye of the law inclosed and 
set apart from another's either by visible and material 
fences or by an ideal, invisible boundary, and in either 
case every entry or breach carries with it some dam-
ages for which compensation can be obtained by 
action.  
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 By the common law it was as unlawful for the beasts of 
a neighbor to cross the invisible boundary line as it 
would be to overleap or throw down the most 
substantial wall.  

 At common law every person was bound at his peril to 
keep his cattle within his own possessions, and if he 
failed to do so he was liable for their trespasses upon 
the lands of another whether the lands trespassed 
upon were in-closed or not.  

 The rule was not founded on any arbitrary regulation 
of the common law, but was an incident to the right of 
property.   

 It is a part of that principle which allows every man the 
right to enjoy his property free from molestation or 
interference by others.   

 It is simply the recognition of a natural right.   

 It pertains to ownership.  

 

 There is an exception to the common law rule stated 
in favor of a person lawfully driving domestic animals 
along a highway.  

 If such person exercise due care in so doing, he is not 
liable for injuries which they do by escaping from his 
control upon the adjoining lands if they are pursued 
and promptly removed.  

 

 

Is Description Sufficient 

 In the absence of evidence to the contrary, the date a 
deed was signed is presumed to be the date of 
delivery … 

 Our analysis reveals that the description contained in 
Lubmos' deed and that of its predecessor is fatally 
defective.   

 The critical element in description analysis is whether 
the deed description suffices for the purchaser of the 
property and all others interested to ascertain what 
property is involved  

 A deed description is adequate so long as it allows the 
property to be located, even if an actual survey is 
required in order to do so  

 The question is not whether there are errors in the 
description, but whether the land can be identified 
with reasonable certainty notwithstanding the errors … 

 … for otherwise there is no notice to subsequent 
purchasers searching the record. 
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 In arriving at this determination, we are aware of the 
principle that a deed is void for lack of proper 
description only when it is so inaccurate that the 
identity of the property is wholly uncertain … 

 … and that this general rule is to be applied with the 
utmost liberality in order to determine the intention of 
the parties … 

 The fact that the exact boundaries are not described in 
a deed does not make an instrument of conveyance 
from which the property can be identified void for 
uncertainty if it is possible by any rule of construction 
to ascertain what property is being conveyed  

 Since a description is to be considered certain if it can 
be made certain …, parol evidence may be introduced 
to identify the property intended and its exact 
boundaries 

 Where written contract in evidence described the 
property in question as 80 acres more or less, … 

 …gave vendors' name, residence, showed the contract 
related to dairy farm, and vendors lived on subject farm 
and owned no other real estate, … 

 …and contract executed with all parties present on the 
subject farm agreeing… 

 … that exact legal description could be supplied later by 
real estate agent, the contract was sufficient under 
statute of frauds for purposes of reformation and 
specific performance. Deulen v. Wilkinson (Mo.), 473 
S.W.2d 357. 

 The real property in dispute is located in West Camp in 
the Town of Saugerties, Ulster County, and is depicted as 
the "Remainder of John C. Sauer Farm" on a survey map.  

 A narrow railroad right- of-way traverses the parcel in a 
north-south direction, effectively separating it into two 
pieces.  The land west of the right-of-way measures 
approximately 0.244 acres and the property east thereof 
comprises approximately 32.016 acres.  

 Defendants …claim title to the subject realty by virtue of a 
January 1986 quitclaim deed from defendant County of 
Ulster which, in turn, traces its title from a 1972 tax 
foreclosure sale.  

 Plaintiff obtained his interest in the property via an 
October 1986 bargain and sale deed from the heirs of 
John C. Sauer.  

 Concededly, the description of the property contained in 
defendants' deed, which is the same as that originally 
set forth in the 1964 Town of Saugerties Tax 
Assessment Roll, incorrectly describes the property as… 

 … containing only three acres of land and incorrectly 
identifies two of the four abutting landowners.  

 While plaintiff recorded his deed after defendants, he 
nonetheless claims paramount title, arguing that the 
inaccuracies contained in defendants' deed description 
regarding the size of the parcel and the names of the 
adjoining owners preclude identification of the property 
with any reasonable certainty and thus render the deed 
void in its entirety.  
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 * The deed description reads as follows: "3 Acres, 
described as Vacant, West Camp/Malden, bounded 
North Poplock, South Alpha Portland, East Knaus, West 
9- W, against which the words 'Sauer, John' appear on 
the tax roll of the Town of Saugerties for the levy and 
collection of 1971 Taxes.  Tax Map 009.003-04-19." 

 The well-established standard by which the adequacy of 
a tax deed description is measured is whether, 
notwithstanding any errors or omissions, the parcel can 
be identified and located with reasonable certainty  

  It is clear from a reading of the expert testimony at trial 
and accompanying exhibits contained in the trial record 
that this standard has been met here. 

 Simple reference to the tax map identified in the deed 
description and the two correct adjoining boundaries 
recited in the description make clear the location and 
acreage of the property.   

 Moreover, uncontroverted expert testimony plainly 
established that with the help of extrinsic evidence, the 
boundary lines were sufficiently clear to permit the 
drawing of an accurate, certified survey.  

 

 A description of property as a house and barns together 
with three acres of land with a frontage of not less than 
325 feet on a named road was not insufficient. Klir 
Realty Corp. v Bobinski, 1 A.D.2d 976, 150 N.Y.S.2d 
813, 1956 N.Y. App. Div. LEXIS 5738 (N.Y. App. Div. 2d 
Dep't 1956). 

 A contract whereby a vendor agrees to sell 20 acres out 
of 57.93 acres of land which he owns, without other 
identification of the 20 acres intended is so indefinite as 
to be insufficient to satisfy the Statute of Frauds. 
Moreover the memoranda did not disclose the names of 
the vendors or any description of them sufficient for 
identification. Duffy v Benjamin, 280 A.D. 993, 117 
N.Y.S.2d 107, 1952 N.Y. App. Div. LEXIS 4524 (N.Y. App. 
Div. 1952). 

 Contract of sale did not identify real property with 
degree of certainty necessary to satisfy statute of 
frauds, CLS Gen Oblig § 5-703(2), where it described 
property as "certain land and building located on the 
north side of New Hackensack Road in the town of 
Wappingers, New York as adjacent to building known as 
Dance Studio...to be 4 acres in size and to be at least 
400 feet of frontage to New Hackensack Road. Cohen v 
Swenson, 140 A.D.2d 407, 528 N.Y.S.2d 110, 1988 N.Y. 
App. Div. LEXIS 4929 (N.Y. App. Div. 2d Dep't 1988). 
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Identification by the Senses 

And the Meeting of Minds 

 The tenant manifested her intent to maintain possession 
of the locus, even if she did it under a mistaken 
description.   

 Proesentia corporis tollit errorem nominis,  identification 
by the senses overrides description, as in many other 
cases in the law.  … 

 We interpret the finding and ruling as meaning that the 
tenant in actual fact occupied the premises adversely 
during the whole twenty years,  

 As no contract is complete without the mutual assent of 
the parties, an offer to sell imposes no obligation until it 
is accepted according to its terms.   

 So long as the offer has been neither accepted nor 
rejected, the negotiation remains open, and imposes no 
obligation upon either party; … 

 …the one may decline to accept, … 

 …or the other may withdraw his offer; and either 
rejection or withdrawal leaves the matter as if no offer 
had ever been made.  

 A proposal to accept,  or an acceptance, upon terms 
varying from those offered, is a rejection of the offer,… 

 … and puts an end to the negotiation, unless the party 
who made the original offer renews it, or assents to the 
modification suggested.  

 The written contract merged all previous negotiations, and 
is presumed, in law, to express the final understanding of 
the parties.   

 If the contract did not express the true agreement, it was 
the claimant's folly to have signed it.  The court cannot be 
governed by any such outside considerations.  

 Previous and contemporary transactions and facts may be 
very properly taken into consideration to ascertain the 
subject-matter of a contract, and the sense in which the 
parties may have used particular terms, but not to alter or 
modify the plain language which they have used.  

 equity has jurisdiction to reform written instruments in 
but two well-defined cases:  

 First, where there is a mutual mistake; that is, where there 
has been a meeting of minds,--an agreement actually 
entered into,--but the contract, deed, settlement, or other 
instrument in its written form does not express what was 
really intended by the parties thereto; and,  

 second, where there has been a mistake of one party, 
accompanied by fraud or other inequitable conduct of the 
remaining parties. In such cases the instrument may be 
made to conform to the agreement or transaction entered 
into according to the intention of the parties." This rule is 
sustained by numerous authorities,  
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It was provided in the Revised Statutes, which were in 
force at the time of the execution of the deed Mrs. Poole 
to Johnson, that "the acknowledgment of a married 
woman residing in this state to a conveyance purporting 
to be executed by her, shall not be taken unless in 
addition to the requisites contained in the preceding 
section she acknowledge, on a private examination apart 
from her husband, that she executed such conveyance 
freely and without any fear or compulsion of her 
husband;  

… nor shall any estate of any such married woman pass 
by any conveyance not so acknowledged." The plain 
purpose of this provision of the statute was to protect a 
married woman against the coercion or improper 
influence of her husband, and to furnish [***9]  evidence 
that she executed the deed subscribed by her freely and 
without any fear or compulsion of her husband.  

 The subject deed was filed and recorded without a 
meeting of the minds between the respondent and 
Rubin with respect to the terms of sale and transfer.  

 The evidence reveals that the respondent, without 
following the requisite protocol, set forth in the 
regulations of the New York State Department of 
Mental Hygiene (14 NYCRR 22.3), … 

 …approached Rubin with a deed to execute while the 
latter was confined to a psychiatric ward  

 Pursuant to 14 NYCRR 22.3, no patient is permitted to, 
inter alia, sign any check, make a will, or execute any 
contract, deed, mortgage, or other legal conveyance 
until after the director or officer in charge of the 
relevant facility has made a determination that the 
patient had the mental capacity and willingness to 
execute the instrument.  

 A contract involves what is called a meeting of the minds 
of the parties. But this does not mean that they must 
have arrived at a common mental state touching the 
matter in hand.  

 The standard by which their conduct is judged and their 
rights are limited is not internal, but external. In the 
absence of fraud or incapacity, the question is: what did 
the party say and do? "The making of a contract does not 
depend upon the state of the parties' minds; it depends 
on their overt acts." Holmes Com. Law 307; Mansfield v. 
Hodgdon, 147 Mass. 304. "We are to fix the person with 
such expressed consequences as are the reasonable 
result of his volition." 

 Evidence of intent may be competent in certain cases 
as proof of what was in fact the overt conduct of the 
party. If it is possible to reproduce conversation 
exactly, yet the manner may often be as important.  

 It may be incapable of reproduction, and some light 
may be thrown upon it by showing the intent with 
which the words were spoken. But after this evidence 
is admitted the final question to be decided is not 
what the secret intent was, but what intent was 
expressed by the overt conduct, taken as a whole.  
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time flies we cannot they are too erratic 

 

i shot the clerk 

 

 

 "It is elementary  in the law governing contracts 
of sale and all other contracts, that the agreement 
is to be ascertained exclusively from the conduct 
of the parties and the language used when it is 
made, as applied to the subject-matter and to 
known usages. 

  The assent must be mutual, and the union of 
minds is ascertained by some medium of 
communication.  

 In addition, the whole alleged agreement was made 
prior to the execution of the deed under which the 
parties hold.  

 All prior agreements relating to title and ownership are 
presumed to be merged in the written instrument.  

 To establish the alleged agreement would require the 
reception of parol evidence to vary the terms of the 
deed. This was rejected in Smith v. Smith  

 

 

Intent of a Deed 

 

 It is also a rule that in the construction of deeds, the 
intent of the parties shall, if possible, be carried into 
effect; the meaning of which is, that where it shall 
appear to be the intent of the parties that the lands 
shall pass, the mode or form of conveyance is not 
material, but the intent shall be affectuated by every 
legal means.  

 The general rule that a conveyance of land bounded by 
or upon a street carries the fee to the center of the 
street is founded upon a presumption.  

 It is that, in ordinary cases, there is no reason for 
supposing an intention in a grantor of lands to reserve 
the fee in a strip of a street, or highway, bounding 
them, when its control and use have ceased to be of 
importance or of benefit to him.  

  Such a presumption, necessarily, must give way before 
any evidence of a different intention in the parties.  
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 The presumption is not one juris et de jure and yields 
when the grounds upon which it rests are displaced by 
other evidence.  

 Whether a grant of lands shall be construed as 
extending to the center of the adjoining street is not 
decided always, by the mere presence of the words, 
which give rise to the ordinary presumption, … 

 …but may be decided by the intention of the parties; 
as it may be gathered from the description, when read 
with reference to the situation of the lands and the 
relations of the parties to them, and to the 
circumstances which enlighten their transaction. 

 When the description in a deed or devise is clear and 
explicit, and without ambiguity, there is no room for 
construction or for the admission of parol evidence to 
prove that the parties intended something different. 

 where there is no ambiguity in a description referring 
to a monument, the location of which is not in doubt, 
parol evidence is not competent to show the intention 
of the parties adopting the monument, but such 
intention is to be determined as a legal proposition.  

 When the description in a deed or devise is clear and 
explicit, and without ambiguity, there is no room for 
construction or for the admission of parol evidence to 
prove that the parties intended something different. 

 where there is no ambiguity in a description referring 
to a monument, the location of which is not in doubt, 
parol evidence is not competent to show the intention 
of the parties adopting the monument, but such 
intention is to be determined as a legal proposition.  

 The plaintiff is entitled to step outside the four corners 
of his deed to show what the parties to the conveyance 
meant when they marked a boundary of the plaintiff's 
premises as the center line of the Ridge Road.   

 The deed is not ambiguous on its face.   

 It contains, however, a latent ambiguity that springs 
from the fact that Ridge Road had in the community 
one location and had quite another location on a map 
made after a survey of the property by the State.    

 The plaintiff can under these circumstances resort to 
parol evidence to identify the subject matter of his 
conveyance, … 

 …to fix the precise boundaries of the land conveyed, 
and to show which of two strips of land with different 
locations and of different size the parties to the deed 
intended when they bounded the plaintiff's premises 
by the Ridge Road. 

 Because the deed provisions on these issues are 
unambiguous, we may not look beyond the four corners 
of the deed in ascertaining the donors' intent and 
therefore may not consider any extrinsic evidence on the 
meaning of these provisions.  Consequently, we reject the 
analysis of the dissent, which repeatedly resorts to 
extrinsic evidence to support its construction of the terms 
of the deed … 

 Indeed because the plain language of the Deed of Gift is 
unambiguous, such resort to extrinsic evidence to impute 
a different meaning to the terms expressed is improper  
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 There can be no doubt of the existence of the rule of 
construction, but it is only a rule of construction and 
must yield to the manifest intent of a grantor if it is 
made plain that such intent makes that rule 
inapplicable. In the State of New York rules of 
construction are not arbitrarily applied even as to 
deeds.  

 It is provided by statute (1 R. S. 748, § 2) that "in the 
construction of every instrument creating or 
conveying, or authorizing the creation or conveyance, 
of any estate or interest in lands, it shall be the duty of 
courts of justice to carry into effect the intent of the 
parties so far as such intent can be collected from the 
whole instrument and is consistent with the rules of 
law."  

 This provision of the statute makes it the imperative 
duty of the courts to ascertain the intention of the 
parties from all the provisions of the instrument.  

 A conveyance is to be construed in reference to its 
visible locative, calls, as marked or appearing upon the 
land, in preference to quantity, course, distance, map, 
or anything else, as they are more material and certain 
in their character.  

 A deed cannot be contradicted, varied or explained by 
parol evidence. Where there are no monuments, or if 
monuments once existing are gone, and the place 
where they originally stood cannot be ascertained, the 
courses and distances, when explicit, must govern, 
and cannot be controlled or affected by parol 
evidence.  

 where the terms of description in a deed are clear and no 
latent ambiguity is shown, extrinsic evidence cannot be 
given tending to contradict, vary or explain the 
description.  

 But as an exception to the above general rule it has been 
held that where the courses and distances are right in 
themselves they will prevail against monuments, so as to 
carry out the intent of the parties.  

 ...where monuments existing at the time of a conveyance 
are referred to therein, which have since disappeared, 
parol evidence of their location is competent.  

 The long established rules with reference to the 
construction of descriptions contained in conveyances 
require courts to adopt such an interpretation thereof as 
shall give effect to the instrument according to the 
intention of the parties, if that is discoverable from 
legitimate sources of information.   

  In giving effect to such intention it is also their duty to 
reject false or mistaken particulars, provided there be 
enough of the description remaining to enable the land 
intended to be conveyed to be located.   

 The rule that a monument controls other portions of the 
description in a deed is not inflexible; when the 
monument is repugnant to another of like character, or a 
map gives other results, the truth is to be ascertained 
from all of the facts of the case.  
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"It is a familiar principle in the construction of 
deeds that however false the description may be in 
its particulars, if there is sufficient of the true 
remaining, to ascertain fairly what was intended to 
be conveyed, the false shall be rejected and the 
true retained." Getchell v. Whittemore, 72 Me. 393, 
396 (1881). 

 It may not be questioned that it is the general rule, as 
well as the rule in this State, that parol evidence may not 
be received to vary the terms of a written contract.  

 As this rule is not disputed by defendant, citations are 
unnecessary. But the rule is general and does not apply 
where the contract on its face is ambiguous or 
uncertain. 

 Being ambiguous on its face, it was proper to admit oral 
testimony in explanation of its terms. 

 Of course it is true that the words used, even in their 
literal sense, are the primary, and ordinarily the most 
reliable, source of interpreting the meaning of any 
writing: be it a statute, a contract, or anything else.  

  But it is one of the surest indexes of a mature and 
developed jurisprudence not to make a fortress out 
of the dictionary; but to remember that statutes 
always have some purpose or object to accomplish, 
whose sympathetic and imaginative discovery is the 
surest guide to their meaning. 

 We endeavor to give words their plain and usual 
meaning  

 …unless, judging from the contract as a whole and 
the particular subject matter, it is clear some other 
meaning was intended. Id.  

 Particular words and phrases cannot be read alone; 
we must gather the parties' intentions from the 
contract considered as a whole.  

 

 If, however, the contractual language is ambiguous, 
inconsistent, or uncertain, the intent of the parties 
must be determined by rules of construction.  

 A contract is ambiguous only if reasonably intelligent 
people could honestly find the contract's provisions 
susceptible to more than one interpretation. All 
ambiguities are strictly construed against the party 
who prepared the document.  

This factual consideration appears to be related to 
a court's determination of the intentions of the 
parties at the time the easement was granted, and 
not the factual circumstances and intentions of 
parties later in the chain of title, who were never 
involved in the transactions giving rise to the 
easement.  
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 Parol evidence is admissible to fit the description to 
the land. N.C. Gen. Stat. § 8-39. Such evidence 
cannot, however, be used to enlarge the scope of the 
descriptive words. The purpose of parol evidence is 
to fit the description to the property, not to create a 
description.  

 

 [KK NOTE: This statute may be characterized as a 
procedural statute] 

 In construing deeds, as well as wills, the intention, as 
gathered from the four corners of the instrument, controls.  

 "The modern rule, which prevails in this state, is much 
simpler and much more calculated to carry out the wishes 
of the grantor.  

 The intention of the grantor, as gathered from the four 
corners of the instrument, is now the pole star of 
construction.  

 That intention may be expressed anywhere in the 
instrument, and in any words, the simpler and plainer the 
better, that will impart it; and the court will enforce it no 
matter in what part of the instrument it is found." 

 It is true, …that in the construction of a deed the 
intention of the grantor is the main thing, and all other 
rules are mere aids.  

 It is also true, …"that, in construing a deed, all the words 
of the deed within its four corners must be considered 
together and given effect, and that … 

 …words stating the estimated quantity or area are part of 
the description of the land, and must be so considered in 
fixing the identity of the tract conveyed. 

 The other cases cited by plaintiffs restate these rules of 
construction.  

 Nevertheless, intention must be determined by what the 
deed actually says and … 

 …not by what the grantor intended secretly or without 
stating or by what he might have said if he had decided 
to further explain his intentions.  

 We are constrained by the "four corners" rule in 
interpreting deeds.  

 This rule provides that in construing written 
instrument, the language of the instrument, if 
unambiguous, determines the intent of the instrument 
such that parol or extrinsic evidence is inadmissible to 
expand, vary, or explain the instrument unless there 
has been a showing of fraud, mistake, ambiguity, 
illegality, duress or undue influence. Even if ambiguity 
exists, extrinsic evidence is only admissible to explain 
the instrument and not contradict it. 

When interpreting a deed whose terms are not 
ambiguous, we do not speculate about the grantors' 
actual or probable objectives; rather, we focus on what 
is expressed within the four corners of the deed.  

…("The cardinal rule for the interpretation of deeds and 
other written instruments is the expressed intention of 
the parties, gathered from all parts of the instrument, 
giving each word its due force, and read in the light of 
existing conditions and circumstances. It is the 
intention effectually expressed, not merely surmised.  

This rule controls all others.").  
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 Moreover, it is not to be overlooked that while the 
significance of a deed, like that of a will, is to be 
gathered from its four corners, Triplett v. Williams, 
149 N.C. 394, 63 S.E. 79, the four corners are to be 
ascertained from the language used in the instrument.  
McIver v. McKinney, 184 N.C. 393, 114 S.E. 399; Heyer 
v. Bulluck, 210 N.C. 321, 186 S.E. 356.  

 In other words, to paraphrase a certain parody, "the 
recipe for gathering the purport of an instrument from 
its four corners, begins by saying 'first look at the 
corners.'" Leathers v. Gray, 101 N.C. 162, 7 S.E. 657 

 The general rule in regard to the construction of the 
description of the premises in a deed is one of the 
utmost liberality. The intent of the parties, if it can by 
any possibility be gathered from the language 
employed, will be effectuated." …"It is not the office 
of a description to identify the land, but to furnish the 
means of identification."  

 where the description given in a deed is consistent 
but incomplete, and its completion does not require 
the contradiction or alteration of that given, nor that a 
new description should be introduced, parol evidence 
may be received to complete the description and 
identify the property.  

 "In determining the intention of the parties, courts 
look at the whole deed, along with the circumstances 
surrounding its execution. . . ." Arthur v. Martin, 705 
S.W.2d 940, 942 (Ky.App. 1986). In attempting to 
ascertain intent, courts are admonished to employ 
common sense – all too often a rare guest in the 
house of the law:  

 Fairness, justice and common understanding must 
enter into the interpretation of any instrument, and 
an apparent mistake in the use of words will not be 
permitted to impair what was the real intention of the 
parties or to defeat their obvious purpose. 

 

 
 

 
Elements Required for 

A Valid Deed 

 No officer shall take the acknowledgment of the 
execution of a deed unless he shall know, or have 
satisfactory evidence, that the person making the 
acknowledgment is the individual described in and 
who executed the conveyance.  

 He is required to put his certificate upon the deed, 
setting forth that he so knows, or has such evidence.  

 It is only a deed so acknowledged, and so certified to 
have been acknowledged, that may be recorded. 

 But  a deed may be good to pass the title of those who 
have executed it, though it may not be so 
acknowledged and certified as to be entitled to record. 

 The recording acts are not so large in scope, as that a 
deed not recorded, or not entitled to record, is void 
and ineffectual.  

 The benefit of the recording of a deed is, that it thus 
becomes a defence against a subsequent purchaser 
bona fide.  

http://www.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=705+S.W.2d+940&scd=KY
http://www.lawriter.net/getCitState.aspx?series=S.W.2d&citationno=705+S.W.2d+940&scd=KY
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 When a deed is subscribed and sealed by the grantor 
named in it, or his lawful agent, though it is not 
acknowledged, if the execution and delivery of it is 
attested by at least one witness, … 

 …it is effectual to pass the title of the grantor to the 
grantee, and to protect that title in the grantee against 
every one but a subsequent bona fide purchaser.  

 § 442.130.  Execution of deeds and other conveyances 

 All deeds or other conveyances of lands, or of any estate 
or interest therein, shall be subscribed by the party 
granting the same, or by his lawful agent, and shall be 
acknowledged or proved and certified in the manner 
herein prescribed. 

 

 

 The essential elements of a deed are:  

 (1) Names of the parties thereto, (2) words of grant,  

 (3) description of the property, (4) execution and 
delivery by the grantor, and (5) acceptance by the 
grantee."  

 The dating of a deed is not an essential element.  

 "Absence of a date, or an erroneous or impossible date, 
is a mere irregularity" and, standing alone, will not 
invalidate a deed.  

 
 

“Notice” State 
“Race-Notice” State 
Pure “Race” State 

 A conveyance of real property, within the state, on 
being duly acknowledged by the person executing the 
same, or proved as required by this chapter, and such 
acknowledgment or proof duly certified when required 
by this chapter, may be recorded in the office of the 
clerk of the county where such real property is 
situated, and such county clerk shall, upon the request 
of any party, on tender of the lawful fees therefor, 
record the same in his said office.  

 … 

 Every such conveyance not so recorded is void as 
against any person who subsequently purchases or 
acquires by exchange or contracts to purchase or 
acquire by exchange, the same real property or any 
portion thereof, or acquires by assignment the rent to 
accrue therefrom as provided in section two hundred 
ninety-four-a of the real property law, in good faith 
and for a valuable consideration, from the same 
vendor or assignor, his distributees or devisees, and 
whose conveyance, contract or assignment is first duly 
recorded, … 
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 …and is void as against the lien upon the same real 
property or any portion thereof arising from payments 
made upon the execution of or pursuant to the terms 
of a contract with the same vendor, his distributees or 
devisees, if such contract is made in good faith and is 
first duly recorded.  

 New York has a so-called "race-notice" recording 
statutory scheme … 

  In other words, in order to cut off a prior lien, such as 
a mortgage, the purchaser must have no knowledge of 
the outstanding lien and win the race to the recording 
office  

 Adler loses on both counts. 

 A purchaser is not normally required to search outside 
the chain of title in order to determine if it is defective  

 The recording acts charge the purchaser with notice 
only of matters in the record … and matters outside of 
the chain of title do not constitute notice  

 Thus, since the records in the County Treasurer's 
office did not constitute constructive notice to Fiorelli 
and since he did not have actual notice of these 
records, he cannot be charged with knowledge of their 
contents.  

 Missouri Courts favor validity over invalidity, and "may 
reject an interpretation [of a deed] that conveys nothing 
in favor of one that conveys something."  

 …courts are lenient in constructing erroneous 
descriptions).  

 Generally, a description is sufficient "if it affords the 
means of identification of the property."  

  "Extrinsic evidence is always admissible to explain 
boundary calls."  

 
 

Statute of Frauds: 
Unusual Cases 

 On May 10, 1999 Appellant and Respondent entered 
into a written "Waste Disposal Agreement" whereby 
Respondent gave permission for Appellant to deposit on 
Respondent's land various waste products, deleterious 
materials, and debris that were being removed by 
Appellant in the construction of a highway.  

 Respondent alleged that Appellant orally agreed to 
construct a waterway and a building pad suitable for a 
commercial building on Respondent's property and 
failed to complete that part of the project. 
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 Appellant's sole contention on appeal is that the trial 
court should have found the oral contract to be 
unenforceable under the statute of frauds.  

 Appellant cites to § 432.010 for the proposition that a 
contract for the sale of an interest in land is 
unenforceable unless it is made in writing, and, 
therefore,  

 Appellant contends that the deposit of "land" on 
Respondent's property creates an interest in the sale of 
land.  

 The parties agree that there are no Missouri cases 
addressing this issue 

 Appellant's novel argument is that because the right to 
mine minerals from real property is a contract dealing 
with the sale of an interest in land (to which the statute 
of frauds applies), the right to remove dirt, rock, and 
soil is an interest in land.  

 Appellant's argument contends that a logical corollary of 
applying the statute of frauds to the right to remove soil 
from another person's property is to apply the statute of 
frauds to the right to deposit soil upon another person's 
property.  

 We disagree. 

 Appellant cites Norden v. Friedman, 756 S.W.2d 158 
(Mo. banc 1988) for the proposition that … 

 …the right to mine minerals from real property is a 
contract dealing with the sale of an interest in land to 
which the statute of frauds applies.  

 We agree with the well-reasoned argument of 
Respondent that the contract in this case was not a 
"sale," much less a sale of an interest in lands.  … 

 … Here, there was no transfer of ownership or title.  

 In Stagner v. Staples, 427 S.W.2d 763 (Mo.App. 1968) 
the issue was whether a contract to remove trees, 
stumps, and undergrowth came within the requirement 
of the statute of frauds that the contract be in writing. 

 This court, while recognizing that the removal of 
standing timber by the buyer was an interest in land 
which was encompassed within the statute of frauds… 

 [KK note: continued] 

 …noted that the removal of the timber was simply for 
the purpose of severance and not to acquire any right or 
title to the timber until after it was felled and had 
become personalty.  

 The court  likened the contract to a contract of hire for 
services in clearing the land, rather than an attempted 
sale of the land or trees or any interest therein. 

 We decline to create a new category to which the statute 
of frauds applies, that of a contract for services for the 
deposit of dirt and soil on land.  

 The trial court did not err in denying Appellant's motion 
for judgment notwithstanding the verdict.  

 Appellant's point is denied and the judgment of the trial 
court is affirmed. 
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Slander of Title 

 "There is no doubt that the act of wrongfully filing of 
record an unfounded claim to the property of another 
is actionable as slander of title"  

 "The wrongful filing for record of a document which 
casts a cloud upon another's title to or interest in 
realty is clearly such an act of publication as to give 
rise to an action for slander of title, if provable 
damages result"  

 A cause of action sounding in slander of title is 
governed by a one-year Statute of Limitations … 

 "It has generally been held that the cause of action to 
recover damages for slander of title based upon the 
recording of an unfounded claim to the property of 
another does not arise until damages actually result,… 

 … so that the period of limitations begins to run, not 
from the date of the initial recording, but from the 
time a prospective sale is lost because of the cloud on 
plaintiff's title"  

 This case centers in the oil and gas development 
rights to 1,002.74 acres in McDowell County known 
as the "Blevins Tract."  

 TXO approached Mr. Robinson with a much better offer. 
TXO offered to pay all of the drilling costs, pay 22 
percent in royalties, and pay Alliance $ 20 per acre for 
its interest in the Blevins Tract. Mr. Robinson accepted 
what he considered to be such a "phenomenal offer."  

 

 The pertinent parts of the 2 April 1985 agreement 
state:  

 Assignor hereby warrants title to the extent that in 
the event of conducting title examination of the 
assigned acreage, Assignee's examining attorney 
determines that title has failed to all or any part of 
the assigned acreage, Assignor will reimburse to 
Assignee the consideration paid to it for any such 
lands to which title is determined to have failed. 

 TXO then retained the Ripley law firm of Skeen and 
Skeen to examine the title to the Blevins Tract. 
According to the title report prepared by the Skeens, 
there was a problem with a 1958 deed from Tug Fork 
to Leo J. Signaigo, Jr.  
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 TXO's agent, Duncan Wood, then contacted Mr. Signaigo 
who told him that the 1958 deed did not include the 
transfer from Tug Fork to Mr. Signaigo of rights to the 
oil and gas.  

 Nevertheless, shortly thereafter Mr. Wood approached 
Mr. Signaigo with a pre-printed affidavit for Mr. 
Signaigo to sign. The affidavit falsely stated that Mr. 
Signaigo could not say whether the oil and gas rights 
were included in the 1958 deed. The complete contents 
of the tendered affidavit are as follows: 

 …However, there was no specific agreement on the 
part of myself or Tug Fork Land Company as to 
whether or not the oil and gas would be reserved by 
Tug Fork Land Company in the attached deed, other 
than in the Pocahontas No. 3 and No. 4 coal seams. 
Therefore, I did not know whether or not the oil and 
gas was included in the conveyance to me… 

 Because the affidavit was false, Mr. Signaigo refused to 
sign it. 

 …It is understood and agreed that there is excepted 
and reserved to the party of the first part, its 
successors, assigns and lessees, the right to mine and 
remove all of said No. 3 and No. 4 Pocahontas seams 
of coal, together with the right to bore for and 
remove all the oil and gas underlying said tracts, such 
rights, however, to be used in common with the party 
of the second part and so as to interfere as little as 
possible with the mining operations of the party of 
the second part. 

 TXO argues that there is no action for slander of title 
in West Virginia. Although there is no West Virginia 
case on record directly recognizing an action for 
slander of title, the West Virginia Constitution, Article 
VIII, Section 13, provides: 

 Except as otherwise provided in this article, such parts 
of the common law, and of the laws of this State as are 
in force on the effective date of this article and are not 
repugnant thereto, shall be and continue the law of 
this State until altered or repealed by the legislature. 

 Slander of title long has been recognized as a 
common law cause of action. Indeed, the slander of 
title cause of action was especially important 400 
years ago  

 …when many transfers of land were oral transfers 
(i.e., feoffment with livery of seisin), and when, the 
Domesday Book notwithstanding, land records 
were much less complete than they are today. 

 Later, in the 5th year of James I (c. 1608) the King's 
Bench also found for a plaintiff on a slander of title 
claim in Earl of Northumberland against Byrt, …the 
defendant falsely said that the previous owner of 
the land in question had made a lease of it before 
his death. The defendant also claimed that the 
lease had then been conveyed to him.  

 The court found this actionable as slander of title 
and held for the plaintiff. Examining these cases, it 
is clear that an action for slander of title has been a 
part of English common law for at least 400 years. 
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 A distinction between claiming title in oneself and 
claiming title in another arises for a logical reason. 
Although we want to discourage people from 
slandering the title of others, we do not want to 
discourage people from making legitimate (though 
possibly weak) claims of their own.  

 Therefore, we also distinguish between cases in 
which the claimant legitimately raises questions of 
title in himself and cases in which the claimant 
raises his own claim without any reasonable 
grounds. 

 From the Restatement, we can deduce the elements 
of slander of title: 

 1. publication of 

 2. a false statement 

 3. derogatory to plaintiff's title 

 4. with malice 

 5. causing special damages 

 6. as a result of diminished value in the eyes of 
third parties. 

 This case involves the disputed ownership of real 
property. George C. Greene, III and Molly F. Greene 
sought to prove they owned a disputed tract of land 
and that Jack W. Griffith had slandered the title to 
their property by causing a plat to be recorded that 
showed Griffith as the disputed tract’s owner.  

 

 

 In 1984, the Greenes purchased a lot known as 134 
East Edgewater Park Drive in Charleston County by 
deed from Inez R. Bradham. 

 In 1997, Griffith commissioned BBBB to perform a 
survey of the Marsh Island property. BBBB prepared a 
plat (BBBB Plat) that showed a strip of highland 
extending from the northeastern corner of Marsh Island 
across the northern property line of the Greenes’ lot, 
suggesting that a narrow twelve-foot strip of land on 
the eastern edge of the Greenes’ lot was actually owned 
by Griffith. The BBBB Plat was recorded. 

 In South Carolina, slander of title has been recognized 
as a common law cause of action. See Huff v. 
Jennings, 319 S.C. 142, 148, 459 S.E.2d 886, 890 (Ct. 
App. 1995)  

 …(holding that, although the court was directly 
addressing a claim for slander of title for the first 
time in South Carolina jurisprudence, “South Carolina 
law, through its incorporation of the common law of 
England, recognizes a cause of action for slander of 
title”).  

 To maintain a claim for slander of title, our courts 
have held “the plaintiff must establish  

 (1) the publication  

 (2) with malice 

 (3) of a false statement  

 (4) that is derogatory to plaintiff’s title and  

 (5) causes special damages  

 (6) as a result of diminished value in the eyes of third 
parties.” 
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 This court held in Huff v. Jennings that “[i]n slander of 
title actions, the malice requirement may be satisfied 
by showing the publication was made in reckless or 
wanton disregard of the rights of another, or without 
legal justification.” 

 Significantly, we note Griffith admitted at trial that he 
owns no interest in the disputed strip of land and that 
he never thought he held any interest in that land.  

 Despite this admission, Griffith testified that he 
instructed BBBB  to prepare the plat and stated, “I told 
[BBBB] that the tax office said I owned [the strip of 
land in question].”  

 BBBB testified that, when he prepared the plat, he had 
no evidence that Griffith had any ownership interest 
in the disputed strip. 

 the tort of slander of title, the elements of which are  

 "(1) a communication falsely casting doubt on the 
validity of [the] complainant's title,  

 (2) reasonably calculated to cause harm, and  

 (3) resulting in special damages"  

 "There is no doubt that the act of wrongfully filing of 
record an unfounded claim to the property of another 
is actionable as slander of title ...  

 The wrongful filing for record of a document which 
casts a cloud upon another's title to or interest in 
realty is clearly such an act of publication as to give 
rise to an action for slander of title, if provable 
damages result" (Hanbidge v Hunt, 

 
 

 
Significance of Tax Maps 

 The essence of Plaintiffs' claim against the Movants is 
that Watson's property interests were damaged when 
Movants allegedly drew an erroneous boundary line on 
the tax maps.  

 As Movants point out, tax maps do not create, alter, or 
destroy the ownership of real property, and the maps in 
question carry an explicit warning that they are prepared 
for tax purposes only and are not to be used for 
surveying or conveyancing.  

 Real Property Tax Law § 503 [5] states … 
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 5. The preparation of tax maps in accordance with the 
provisions of this section shall not be deemed to be the 
practice of land surveying …Nothing contained in this 
section shall be construed as prohibiting a licensed land 
surveyor from performing such service. 

 The determination and furnishing of vertical and 
horizontal control when necessary for photogrammetric 
purposes to be used in the preparation of a tax map, or 
any measurement function necessitating ground surveys 
shall be performed by or under the supervision of a 
person licensed to practice land surveying under article 
one hundred forty-five of the education law. 

 The relevant facts are not in dispute. The County of 
Dutchess (hereinafter the County) foreclosed on an 
11.10-acre parcel of vacant land in the Town of Dover 
(hereinafter the parcel) to enforce the payment of unpaid 
taxes.  
After a judgment was entered in its favor, the County 
recorded a tax sale deed on July 7, 1999, which, in 
reliance on a tax map prepared by the defendant 
Dutchess County Real Property Tax Service (hereinafter 
RPTS), described the location of the parcel as being 
within the plaintiff's property. 

 The defendants Amy R. Brenner and James B. Leonard 
(hereinafter the defendants) entered into a contract to 
purchase the parcel from the County, and thereafter 
commissioned a survey.  

 The surveyor, in reliance on the tax map prepared by 
RPTS, and without conducting a field survey, also located 
the parcel within the plaintiff's property.  

 The defendants purchased the parcel in November 1999 
and, relying on the survey they had commissioned, 
thereafter reconveyed title to the parcel to themselves. 

 The plaintiff commenced this action to determine 
ownership of the parcel depicted on the tax map.  

 Through field surveys that referred to prior deeds of 
both the disputed parcel and the plaintiff's property, the 
plaintiff established that the tax map was erroneous in 
placing the parcel on her property and that the parcel 
conveyed to the defendants was actually located 
elsewhere.  

 In opposition, the defendants failed to raise a triable 
issue of fact.  

 In describing the disputed parcel's location as being 
within the plaintiff's property, the defendants' surveyor 
merely relied upon and replicated the tax map's 
erroneous estimation of the location of the disputed 
parcel, … 

 …which was not sufficient to raise a triable issue of fact 
as to the parcel's true location  

 This bar-claim action raises the question of the effect of 
an error of the tax assessors in locating, on the land and 
tax map, the dividing line between properties.   

 Plaintiff, Lily Conklin, except as her title was affected by 
the tax sale of Lot 110, Block A, Section 26, is the owner 
by inheritance of land encompassed by all of Lot 111 
and the southernmost one quarter of Lot 110.  

 Defendant Jablonski, the only contesting defendant, 
acquired title to Lot 110 by mesne conveyance from the 
tax sale purchaser of that lot.  
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 The occupancy of the house and the land in dispute is a 
further reason why the recording of the deed did not 
start the statute running.  Cooley on Constitutional 
Limitations (8th Ed., Vol. 2, pp. 763-764) states that:  

 "one who is himself in the legal enjoyment of his 
property cannot have his rights therein forfeited to 
another, for failure to bring suit against that other within 
a time specified to test the validity of a claim which the 
latter asserts, but takes no steps to enforce.   

 It has consequently been held that a statute which, after 
a lapse of five years, makes a recorded deed purporting 
to be executed under a statutory power conclusive 
evidence of a good title, could not be valid as a 
limitation law against the original owner in possession of 
the land.   

 Limitation laws cannot compel a resort to legal 
proceedings by one who is already in the complete 
enjoyment of all he claims". 

 it violates due process to deprive an owner of his 
property by virtue of tax proceedings in which the 
description of the property is so erroneous as not to give 
reasonable notice that the property is involved, supports 
the court's conclusion that it should follow the cases 
cited above extending the payment rule to partial 
payment in good faith and hold that … 

 …recording of the tax deed to Lot 110 did not give 
notice sufficient to start the running of limitations 
against plaintiff's claim to that part of her property 
erroneously included in Lot 110. 

 This case involves a claim for surveyor negligence in 
which a property owner seeks recovery of damages … 

 Plaintiff, Clay Whitelaw ("Plaintiff" or "Whitelaw"), 
originally owned a 211-acre tract of land located in 
Haywood County, Tennessee.  

 In January 1996, Whitelaw sold a 60-acre portion of this 
tract to Ketina Brooks ("Brooks").  

 The deed transferring this 60-acre tract was recorded in 
the Register of Deeds office for Haywood County that 
same month.  

 James Brooks, acting as Ketina Brooks' attorney-in-fact, 
hired SMITH ("Defendant" or “SMITH") to survey the land 
for the purpose of dividing the tract and selling the lots. 

 SMITH, in derogation of the rules promulgated by the 
Tennessee State Board of Examiners for Land Surveyors, 

 …failed to create his survey using the latest recorded 
deed to the property and instead … 

 …utilized a tax map provided by the Tax Assessor's 
office. SMITH’S survey resulted in an encroachment on 
Whitelaw's remaining parcel of land. 

 Brooks sold the divided lots of the 60-acre tract, which 
were based on the survey performed by SMITH. As a 
result, some of these lots sold encroached upon 
Whitelaw's remaining tract of land. 

 This Court has supported the notion that a "surveyor . . . 
may be held responsible for such damages as are 
sustained due to his negligence and lack of skill."  
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 Whitelaw's remaining claim of negligence against SMITH 
proceeded to trial on February 5, 2002, in the Chancery 
Court of Haywood County.  

 The trial court, sitting without a jury, awarded Plaintiff 
the attorney's fees he incurred from clearing up the title 
to his land in the amount of $ 12,507.95 and the value of 
the lost opportunity for the sale of the 9.51 acres as a 
result of the encroachment in the amount of $ 5,245.  

 For the following reasons, we affirm the decision of the 
trial court. 

 The trial court made undisputed findings that  

 (1) the preliminary sketch of the proposed subdivision 
provided to defendant by Mr. JONES indicated that the 
subdivision's southern boundary was to coincide with the 
southern boundary of plaintiffs' property;  

 (2) defendant knew that the preliminary sketch was 
based upon the Ferrisburgh tax map;  

 (3) tax maps are not intended to be used in establishing 
the boundaries on any survey, and it would not be in 
accordance with professional surveying standards to do 
so;  

 (4) the physical characteristics of plaintiffs' property 
should have indicated to defendant that the tax map (and 
therefore the sketch) might not have accurately depicted 
the southern boundary of the property;  

 (5) without attempting to verify the accuracy of the 
southern boundary of the proposed subdivision, or 
stating on its survey that the bearings indicated therein 
were based exclusively on other unverified surveys, 

 defendant used the tax map to guess at the location of 
the southern boundary line of the property (and thus the 
subdivision). 

 The trial court also found that professional survey 
standards require that a survey must verify the perimeter 
boundaries of the parcel to be surveyed.  

 Defendant contends that this finding cannot stand 
because plaintiffs failed to present expert testimony to 
support it.  

 In response, plaintiffs point to testimony indicating that 
defendant was aware that preparing an accurate survey 
required researching the deeds of adjoining owners to 
verify the perimeter boundaries of the land to be 
surveyed. 

 

 The Complaint alleges that the Movants and other 
Defendants "did cause to be created plaintiff's parcel of 
land" (Trimber Affidavit Ex. A, para. 6) by… 

 …misrepresenting the location of the boundary line 
between Chemung and Schuyler Counties on tax maps. 
Plaintiffs assert that in so doing, the Movants and other 
Defendants committed fraud and subjected Plaintiffs to 
economic loss and improper taxation. 

 Movants also seek dismissal of the Complaint for failure 
to state a cause of action, claiming that tax maps do not 
create, modify, or destroy the ownership of real property 
and that the … 

 …tax maps in question carry a notation explicitly warning 
that tax maps are prepared for tax purposes only and are 
not to be reproduced or used for surveying or 
conveyancing.  
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 The essence of Plaintiffs' claim against the Movants is 
that Watson's property interests were damaged when 
Movants allegedly drew an erroneous boundary line on 
the tax maps.  

 As Movants point out, tax maps do not create, alter, or 
destroy the ownership of real property, and the maps in 
question carry an explicit warning that they are prepared 
for tax purposes only and are not to be used for 
surveying or conveyancing.  

 Real Property Tax Law § 503 states that "the preparation 
of tax maps in accordance with the provisions of this 
section shall not be deemed to be the practice of land 
surveying within the meaning and intent of article one 
hundred forty-five of the education law."  

 A tax map constitutes "nothing more than some evidence 
of the location of [a] property" … 

 …and the location of a property as shown on a tax map 
does not raise a triable issue of fact as to the property's 
true location 

 Thus, even if Plaintiffs are ultimately able to establish 
that the boundary line on the tax map in question was 
improperly drawn,… 

 … no effect on Plaintiffs' title to the underlying  parcel of 
land would result. 

 "ALL THAT TRACT, PIECE OR PARCEL OF LAND, situate 
in the Town of Saugerties County of Ulster, State of 
New York, Bounded and described as follows: 

 "described as Vacant, 4 acres, bounded North Gooss, 
South, East and West Osterhoudt, against which the 
words 'Aro-nauer, Milton' appear on the tax roll of the 
town of Saugerties for the levy and collection of 1980 
taxes.  

 "Tax Map 029.003-01-25.000"  

 Following a bench trial, Supreme Court determined 
that the deed to plaintiff was invalid because the 
description "is too ambiguous to permit location and 
identification of the property with reasonable certainty  

 The only real issue raised by the pleadings and the 
trial evidence is whether the property acquired by 
plaintiff from Ulster County and the Parcel, as 
described in the 1908 deed to The Glasco Ice 
Company and specifically excepted from the property 
conveyed to the Martoccis, are one and the same.  

 In that connection, plaintiff presented testimony and 
documentary evidence prepared or assembled by two 
licensed surveyors and two experts in the field of 
researching and establishing chains of title to real 
property … 
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 Parcel was identified on the assessment rolls against 
"Glasco Ice Co." from 1909 to 1921, "American Ice 
Supply" for 1922 and 1923, "American Ice Service Co." 
for 1924, "Ice Service Co., Inc." for 1925 and 1926, 
and then under the name of "Fred Bowsky", "Fred 
Bowski", "Fred Bosco" or "Fred Bosky" from 1927 
through 1947, leading plaintiff's experts to the 
reasonable conclusion that the property had been sold 
at a tax sale and title taken by Bowsky by means of an 
unrecorded deed. 

 The same witnesses were able to offer a credible 
explanation for the erroneous reference to two 
bounding owners in the deed to plaintiff, i.e., bounded 
east by Osterhoudt, which should state "river", and 
bounded west by Osterhoudt, which should state 
"Gooss", defendants' predecessor in title.   

 By setting forth the evolution of the subject 
assessment, plaintiff's experts were able to show how, 
once made, an error in an assessment roll (by no 
means a rare occurrence)  would carry forward through 
the years.  

 For instance, through 1939, the assessment roll 
properly identified the bounding owners: Aibel (Gooss' 
predecessor) on the north and west, river on the east 
and Osterhoudt on the south.   

 Then, in 1940, Osterhoudt was improperly substituted 
as the owner of the property bounding on the west. 

   Although the location of the property obviously had 
not changed, that error carried forward for all 
subsequent years.  

 Based upon the foregoing and other competent 
evidence adduced at trial, and … 

 …notwithstanding the contrary testimony of experts 
produced by defendants, … 

 …which we find to be far less persuasive than the 
evidence presented by plaintiff's experts, … 

 …we conclude that plaintiff established a satisfactory 
chain of title to the property as well as a plausible 
reconciliation of the errors contained in the deed to him  

 We particularly disagree with defendants' contention 
that the tax map in effect at the time of the sale 
establishes that the property purchased by plaintiff is 
situated to the south of the Parcel.  

 that map excerpt …was not authenticated, was 
obviously annotated by the surveyor and is, in any 
event, patently erroneous.   

 Notably, the map excerpt purports to depict the 
property conveyed to plaintiff as containing a mere 600 
square feet of land.  

 Further, even if properly authenticated and received in 
evidence, the evidence relied upon by defendants would 
have constituted nothing more than some evidence of 
the location of the property conveyed to plaintiff.   

 We note that defendants make no argument that 
plaintiff is somehow bound by the location of the 
property as it was set forth on the most recent tax map 
as of the date of the sale, and we are unaware of any 
legal principles supporting such a proposition.  
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Part II 
Working around the Statute: 

 
Practical Location of Easements 

 It is said in Corpus Juris Secundum (28 C. J. S., 
Easements, § 82, pp. 761-762) that:  

 "Where an easement in land, such as a way, is granted 
in general terms, without giving definite location and 
description of it, the location may be subsequently 
fixed by an express agreement of the parties, or by an 
implied agreement arising out of the use of a 
particular way by the grantee and acquiescence on the 
part of the grantor * * * 

 As otherwise expressed, it is a familiar rule that, when 
a right of way is granted without defined limits, the 
practical location and use of such way by the grantee 
under his deed acquiesced in for a long time by the 
grantor will operate to fix the location." 

 In the instant case, there was no evidence of an 
express agreement locating the right of way. However, 
practical location by actual use over many years seems 
sufficient, according to the above-quoted authority, to 
authorize the court to determine the physical location 
of the plaintiff's right of way. 

 Finally, the doctrine of "practical location" does not apply 
to a particularly described easement, such as in the case 
at bar … 

 In any event, due to the parties' conflicting versions of 
the facts and circumstances surrounding the easement, 
as well as the express description of the easement in at 
least four separate deeds, the Court is unable to declare 
on this record that the gravel driveway constitutes the 
right-of-way easement for access to defendant's 
property. 

 Finally, the doctrine of "practical location" does not apply 
to a particularly described easement, such as in the case 
at bar … 

 In any event, due to the parties' conflicting versions of 
the facts and circumstances surrounding the easement, 
as well as the express description of the easement in at 
least four separate deeds, the Court is unable to declare 
on this record that the gravel driveway constitutes the 
right-of-way easement for access to defendant's 
property. 

 "The general rule applicable to descriptions in 
conveyances of easements holds that where the 
conveyance does not definitely fix the location of the 
easement, the grantee is entitled to a convenient, 
reasonable and accessible way within the limits of the 
grant." Edward Runge Land Co. v. Busch, 594 S.W.2d 
647, 650 (Mo.App. 1980); see also Hall v. Allen, 771 
S.W.2d 50, 53 (Mo. banc 1989) (holding that  

 "if the location is not precisely fixed when the easement 
is first created, the grantee is entitled to a convenient, 
reasonable and accessible use").  
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Stretching Statute of Frauds: 
Common Scheme Doctrine 

 Fred Ingraham became the owner of an eleven-acre 
tract  

 The property was conveyed to Fred Ingraham without 
restriction of any kind.   

 By successive conveyance of parcels of his property, 
nine in all, he divested himself of all right, title, and 
interest in and to the property.   

 Every parcel, except the two parcels conveyed by him 
to his wife in 1915 and 1926, respectively, was 
conveyed subject to restrictive covenants as to the 
type, number, minimum cost, and setback from a 
specified point of the buildings permitted to be 
constructed upon the property conveyed.  

 The restrictions were not, however, uniform in every 
respect. 

 There were, for example, variations in the degree of 
setback and in the minimum cost of the buildings to 
be constructed.  There were also variations as to the 
duration of the restrictive covenants.  

 Plaintiff is the grantee of the fourth parcel conveyed… 

 "subject, however, to the following covenants running 
with the land: 

 "1. The premises shall be used only for …private 
residence. 

 "2. Not more than one dwelling shall be erected upon 
the westerly one hundred feet of said premises, and not 
more than one dwelling upon the remaining portion. 

 " "4. No bar, stable, garage, or other outbuilding shall 
be erected upon said premises nearer than two hundred 
feet to said Front Street." 

 Plaintiff bases his right to the relief he seeks on the 
ground that there is no one presently entitled to enforce 
the restrictive covenants contained in his deed. He 
contends that the grantees of the three parcels conveyed 
prior to the parcel conveyed to him cannot enforce the 
restrictions since there is no evidence that they were 
imposed pursuant to a scheme or plan of development of 
which he had notice;  

 The defendants, …contend that the restrictions in 
plaintiff's deed were not for the personal benefit of the 
common grantor, but for the benefit of the land retained 
by him, part of which is now owned by them. 

 Plaintiff's position that no prior grantees of other parcels 
in the tract may enforce the restrictive covenants 
contained in his deed must be upheld.   

 There is no evidence here that the conveyance to the 
plaintiff was made pursuant to a common scheme or 
plan of improvement enforceable in equity by each 
grantee against every other.  

 Even if the conveyance were so made, notice thereof, 
either actual or constructive, would be indispensable to 
enforceability.   

  Proof of such notice is completely lacking in this record. 
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 Although we have an affirmed finding of fact that such a 
common building plan existed here, the undisputed 
evidence shows that no map was ever filed or shown to 
prospective purchasers.  

 Nor is there a single word of testimony that any grantee 
bought with knowledge of, or in reliance on, the 
existence of a uniform scheme of restrictions — or 
indeed even knew of any other covenant than his own.  

 For aught that appears in the record the prior grantees 
had not even a vague idea of the extent of the 
development now alleged to be subject to a common 
scheme.  

 Only four of the deeds from Garber to the various 
grantees gave any indication of a plan of development.  

 Where the owner of a tract of land adopts a general 
scheme for its improvement, dividing it into lots and 
conveying these with uniform restrictions as to the 
purpose for which the land may be used.  

 such restrictions create equitable easements in favor of 
the owners of the several lots which may be enforced in 
equity by one of such owners. Such restrictions are not 
for the benefit of the grantor only, but for the benefit of 
all purchasers.  

 The owner of each lot has, as pertinent to his lot, a right 
in the nature of an easement upon the other lots which 
he may enforce in equity. Whether such restriction 
creates a right which inures to the benefit of 
purchasers, is a question of intention.  

 And to create such a right, it must appear from the 
terms of the grant, or from the surrounding 
circumstances, that the grantor intended to create an 
easement in favor of the purchasers. 

 The fact that like restrictions have been inserted in all 
the deeds of the grantor conveying adjacent land is a 
circumstance to be considered  

 The parties contemplated that the defendant would 
record either a document expressly restricting the 
plaintiff's use of the beach or a document setting forth a 
common scheme of development of the defendant's 
subdivision, containing beach-use regulations generally 
applicable and binding on all property in the subdivision.  
The defendant filed neither type of document.   

 The 1971 deed from the defendant did not purport to 
announce a common scheme of development for the 
subdivision.   

 In fact, that deed expressly provided that the defendant 
may impose different beach-use restrictions in deeds it 
conveyed to other lot purchasers.  

 In fact, the omission of such a restriction from each 
of the seven deeds tends to show either that no 
general scheme exists… 

 omission of restrictions in some of the conveyances 
of lots in a subdivision being developed under a 
general scheme of restrictions may constitute an 
abandonment or waiver of the restrictions when 
considered in connection with other circumstances 
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 There is considerable force to the defendants' argument, 
particularly on the face of the documents involved.  

 It has been repeatedly stated that restrictions upon the 
use of land must either be expressly stated or most 
clearly inferable from a writing,  

 …, and any ambiguity must be resolved in favor of free 
use of the property.  

 Manifestly, it would do violence to these precedents to 
expand the phrase "or any other public convenience 
desirable for a residential district" into a restrictive 
covenant, 

 On the other hand, there is a strong line of current 
general authority which supports plaintiffs' … 

 …basic legal theory that when a common grantor 
develops a tract of land for sale pursuant to a general 
plan or scheme of improvement, and sells a substantial 
number of lots subject to restrictions of benefit to the 
land retained, … 

 [KK note: continued] 

 

Part III: 

Operating outside the 

Statute of Frauds 

 
 

 
Dedication and Acceptance 

Easement Created by Actions. 

 Easements in public streets may be acquired in the 
following ways:  

 (1) By condemnation proceedings under a statute.   

 (2) By prescription, or where land is used by the public 
as a highway for twenty years with the knowledge, but 
without the consent, of the owner.   

 (3) By dedication through offer and implied 
acceptance, or where the owner throws open his land 
intending to dedicate it for a highway, and the public 
use it for such a length of time that they would be 
seriously inconvenienced by an interruption of the 
enjoyment.   

 (4) By dedication through offer and actual acceptance, 
or  where the owner throws open his land and by acts 
or words invites acceptance of the same for a highway, 
and the public authorities, formally or in terms, accept 
it as a highway. 
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 It is the settled law of this State that a dedication must 
be accepted by the public authorities or by user to 
create a highway and vest in the public a right of 
passage thereon. 

 There can be no question that an offer to dedicate may 
be revoked or withdrawn at any time before 
acceptance, either actual or implied.  

 Yet to make complete such a change of interest there 
must be both a dedication and an acceptance.   

 Even an implied acceptance requires a long user, as 
Vann, J., says, "for such a length of time that they 
would be seriously inconvenienced by an interruption 
of the enjoyment."  

 The defendants do not assert that there has been a 
dedication of the FHGC streets through an offer and 
actual acceptance by the City of New York, … 

 …rather they contend that by allowing the public to 
traverse the streets, there has been a dedication 
through an offer and implied acceptance.   

 However, naked use by the public is not enough to 
establish a dedication.  

 The road must not only be traveled upon by the public, 
but it must be kept in repair or taken in charge and 
adopted by the public authorities  

 We agree with the Supreme Court's determination that 
this property was never dedicated for public purposes.  

 It is settled that "the essential elements necessary to 
establish a dedication are an offer by an owner, either 
express or implied, to appropriate land or some 
interest or easement therein to public use and an 
acceptance of such offer, either express or implied, 
when acceptance is required, by the public"  

 The intent to dedicate may be shown by either acts or 
declarations so long as that "act or declaration on the 
part of the owner shows a present, fixed, unequivocal 
purpose to dedicate"  

  Similarly, the acceptance of the offer by the public, 
requires "the same unequivocal and convincing proof 
necessary to prove an intent to dedicate"  
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Parol Agreement & 
Part Performance 

 Not every act of part performance will move a court of 
equity, though legal remedies are inadequate, to enforce 
an oral agreement affecting rights in land.   

 There must be performance "unequivocally referable" to 
the agreement, performance which alone and without 
the aid of words of promise is unintelligible or at least 
extraordinary unless as an incident of ownership, 
assured, if not existing.   

 "An act which admits of explanation without reference to 
the alleged oral contract or a contract of the same 
general nature and purpose is not, in general, admitted 
to constitute a part performance"  

 On the other hand, the buyer who not only pays the 
price, but possesses and improves his acre, may have 
relief in equity without producing a conveyance  

 His conduct is itself the symptom of a promise that a 
conveyance will be made.  

 What is done must itself supply the key to what is 
promised.  

 Laxer tests may prevail in other jurisdictions.   

 We have been consistent here . 

 The basis on which a court of equity will intervene to 
compel the performance of an oral contract, void 
under the statute, is that of fraud.   

 It is only where one party has so far performed under 
the agreement that a refusal by the other party to 
complete the agreement … 

 …would result in such substantial damages to the first 
party as to amount to fraud on the part of the second 
party, that performance will be required.  

 There is no question that,  [HN1] under certain 
circumstances, a court will enforce an oral contract for 
the conveyance of real property. The  [***347]  principles 
governing the application of the doctrine of part 
performance in the area of real property were 
authoritatively determined in Burns v. McCormick (233 
N. Y. 230, 232) where Judge Cardozo, speaking for the 
court, wrote: "Not every act of part performance will 
move a court of equity, though legal remedies are 
inadequate, to enforce an oral agreement affecting 
rights in land.   

 There must be performance 'unequivocally referable' to 
the agreement, performance which alone and without 
the aid of words of promise is unintelligible or at least 
extraordinary unless as an incident of ownership, 
assured, if not existing.   

 'An act which admits of explanation without reference to 
the alleged oral contract or a contract of the same 
general nature and purpose is not, in general, admitted 
to constitute a part performance'  

 What is done must itself supply the key to what is 
promised.  It is not enough that what is promised may 
give significance to what is done." 
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 …she returned to live and work on the farm. Plaintiff 
asserts that, upon her return, there was an oral 
agreement between herself, Sivos, her now-deceased 
father and her now-deceased brother that,  … 

 …in exchange for her work on the farm, title to the 88-
acre parcel would transfer to her and her brother. In 
January 2009, Sivos transferred various parcels of real 
property to her three surviving daughters.  

 While Sivos transferred approximately 86 acres of 
another parcel to plaintiff, the 88-acre farm was 
transferred to Cole and Eppich.  

 General Obligations Law § 5-703 (3) provides, in 
relevant part, that a contract to devise real property will 
be barred by the statute of frauds "unless the contract or 
some note or memorandum thereof is in writing and 
subscribed by the party to be charged therewith, or by 
his [or her] lawfully authorized agent" (General 
Obligations Law § 5-703 [3];  

 Courts of equity do, however, have the power to "compel 
the specific performance of agreements in cases of part 
performance"  

 Hence, "[a] party's partial performance of an alleged oral 
contract will be deemed sufficient to take such contract 
out of the [s]tatute of [f]rauds only if it can be 
demonstrated that the acts constituting partial 
performance are unequivocally referable to said 
contract"  

 A plaintiff's "actions alone must be unintelligible or at 
least extraordinary,  explainable only with reference to 
the oral agreement"  

 Plaintiff asserts that there was, indeed, an oral 
agreement, and that, … 

 …in reliance thereon, she built a home on the farm 
where she and her family resided and, throughout the 
years, expended significant amounts of labor and money 
to maintain the farm, its machinery and equipment.  

 Plaintiff asserts that, notwithstanding their knowledge of 
this oral agreement, Eppich and Cole unduly influenced 
Sivos to transfer the farm to them and, as a result, 
Eppich and Cole were unjustly enriched. 

 while her efforts in farming her parents' land and 
maintaining the property are not unequivocally referable 
to an oral contract -- since such conduct is as equally 
consistent with the actions of a tenant farmer as it is 
with a promise to convey the land  

 -- the same cannot be said of the construction of a 
home on the property  

 We find this disputed allegation to be sufficient evidence 
from which a trier of fact might conclude that plaintiff's 
conduct is explainable only by a reference to the oral 
contract… 

 An oral agreement for the sale of real property falls 
squarely within the Statute of Frauds, § 432.010, RSMo 
1986, and will not be enforced at law.   

 Equity will decree specific performance of such a 
contract, however, if a party has acted to such a degree 
upon the contract that denying the party the benefit of 
the agreement would be unjust.  
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 Plaintiff and defendants' evidence on the question 
whether there was an oral contract to sell Lot 5 was 
diametrically opposed.  

 if believed, clearly established the existence of an oral 
agreement between Grace Anderson and Charles 
Abernathy (sister and brother) and Erie Abernathy, …the 
Abernathys not only sold Grace Anderson Lot 6 for 
$700, $25 down, balance later, … 

 but also at the same time agreed to sell Grace Anderson 
Lot 5 for $700, payment to be made for Lot 5 … The 
Abernathys categorically denied the existence of any 
agreement to sell Lot 5  

 Judge Sturgis recognized the distinction between 
necessity of the proof (1) of the contract and (2) of 
performance of its terms where it is clear or even 
admitted that a contract existed.  

 We conclude that the contract may be established by a 
combination of documents not themselves meeting the 
requirement of the statute of frauds and of oral 
testimony, followed by proof of performance by the party 
or parties seeking equitable relief.   

 Such performance must point to the contract itself where 
there could otherwise be doubt as to its existence or its 
terms. 

 Purchaser was entitled to specific performance of oral 
contract for sale of real property where his part 
performance consisted of paying seller purchase price, 
obtaining seller's deed, acquiring 2 adjacent lots, 
obtaining survey for purposes of renovation, and living 
on property for 5 years; his acts would be inexplicable 
without reference to alleged oral agreement and, taken 
together, constituted part performance "unequivocally 
referable" to oral agreement. Uskokovic v Radunovich, 
127 A.D.2d 830, 511 N.Y.S.2d 944, 1987 N.Y. App. Div. 
LEXIS 43325 (N.Y. App. Div. 2d Dep't 1987). 

 
 

 
Practical Location 

Of Boundaries 

 Where there can be no real doubt as to how the 
premises should be located according to certain and 
known boundaries described in the deed, to establish 
a practical location different therefrom, which shall 
deprive the party, claiming under the deed, of his legal 
rights, there must be either … 

 …a location which has been acquiesced in for a 
sufficient length of time to bar a right of entry, under 
the Statute of Limitations in relation to real estate; 
…[KK note: continued] 

 …or the erroneous line must have been agreed upon 
between the parties claiming the land on both sides 
thereof, … 

 …or the party whose right is to be thus barred must 
have silently looked on and seen the other party doing 
acts or subjecting himself to expenses in relation to 
the land on the opposite side of the line which would 
be an injury to him, and which he would not have done 
if the line had not been so located; in which case, 
perhaps, a grant might be presumed within the 20 
years.  
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 To deprive a man of his absolute right to the 
unquestioned fee of his land, according to the doctrine 
of the courts, regardless of or according to the 
construction which they have given to the Statute for 
the Prevention of Frauds and Perjuries, … 

 …it should appear most clear and distinct, without the 
shadow of a doubt, and by testimony the most 
convincing and satisfactory, that there was an express 
agreement made between the owners of the adjoining 
lands, deliberately settling the exact, precise line or 
boundary,  

 " It is not to be controverted," …"that parties, whose 
rights to real property may be perfect, and the 
boundaries of which may be susceptible of certain and 
precise ascertainment, may by their acts conclude 
themselves, by establishing other and different 
boundaries."  

 I apprehend that the learned judge meant to be 
understood, that those acts are to be as certain, 
palpable, unequivocal and precise, which will take 
away from a man his property,  

 He says where the question (of boundary) was rendered 
ambiguous or uncertain by the contradiction between 
the map and survey, a practical location and construction 
given by the parties, and acquiesced in through a series 
of transfers, and for a great number of years, until the 
lands have become cultivated and grown into value, 
cannot but operate with great and decisive force.  

 So in  Jackson v. Murray, 7 Johns. 5, the court said: "In all 
cases of any uncertainty, in the location of patents and 
deeds, courts hold the party to his actual location."  

 The doctrine of practical location was originally 
derived from a long acquiescence by the parties in a 
line known and understood between them, for such a 
period of time as to be identical with "time 
immemorial" or "time out of memory."  

 Practical location of a boundary line, to be effectual, 
"must be an act of the parties, either express or 
implied; and it must be mutual, so that both parties 
are equally affected by it.   

 It must be definitely and equally known, understood 
and settled.  If unknown, uncertain, or disputed, it 
cannot be a line practically located."  

 Where land is unimproved and uncultivated, the mere 
running of a line through the woods, ex parte, by one of 
the owners, so long as such line is not settled upon and 
mutually adopted by the adjoining owners as a division 
line, is an immaterial fact.   

 In such a case, until the adjoining owner shows his 
assent to it, it would amount to a mere expression of the 
individual opinion of the owner who ran the line. "To 
constitute a practical location of a line or a lot requires 
the mutual act and acquiescence of the parties."  

 The defendants contend that the boundary line between 
their property and that of the plaintiffs was established 
by practical location, in that the plaintiffs acquiesced in 
the placement of a "fence" establishing the boundary.  

 We disagree.   

 "Practical location of a boundary line, to be effectual, 
'must be an act of the parties, either express or implied; 
and it must be mutual, so that both parties are equally 
affected by it.   

 It must be definitely and equally known, understood and 
settled.   
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 If unknown, uncertain, or disputed, it cannot be a line 
practically located.' 

 Where land is unimproved and uncultivated, the mere 
running of a line through the woods, ex parte, by one 
of the owners, so long as such line is not settled upon 
and mutually adopted by the adjoining owners as a 
division line, is an immaterial fact.   

 In such a case, until the adjoining owner  shows his 
assent to it, it would amount to a mere expression of 
the individual opinion of the owner who ran the line" ( 
Adams v Warner, 209 App Div 394, 397 

 The evidence here clearly establishes that at no time 
did the plaintiffs acquiesce in the establishment of the 
boundary line by the placement of the fence.  

 The plaintiff Munn cut the fence wires to avoid any 
such claim.  The only time Munn did not cut the wire, 
he declined to do so only to avoid a conflict between 
the defendants and Munn's agent, who was clearing 
the land. In any event, shortly thereafter, Munn tore 
the fence down completely.   

 Thus, the boundary line was not established by 
practical location. 

 Furthermore, the boundary line as claimed by the 
plaintiffs was overwhelmingly established by the 
testimony of three licensed surveyors.   

 The only evidence offered by the defendants to the 
contrary was based entirely on the calculations made 
by one of the defendants, with no license or training in 
surveying.  The evidence overwhelmingly favored the 
plaintiffs and the trial court properly found in their 
favor.  

 

 

Doctrine of Presumed Grant 

(Lost Grant Theory) 

 For the law will never construe a possession tortious 
unless from necessity.   

 On the other hand, it will consider every possession 
lawful, the commencement and continuance of which, is 
not proved to be wrongful.  And this upon the plain 
principle, that every man shall be presumed to act in 
obedience to his duty, until the contrary appears.   

 When, therefore, a naked possession is in proof, 
unaccompanied by evidence, as to its origin, it will be 
deemed lawful 

 The doctrine, as to presumptions of grants, has been 
gone into largely, on the argument, and the general 
correctness of the reasoning is not denied.   

 There is no difference in the doctrine, whether the grant 
relate to corporeal or incorporeal hereditaments. 

 A grant of land may as well be presumed, as a grant of a 
fishery, or of common, or of a way. 

 Presumptions of this nature are adopted from the 
general infirmity of human nature, the difficulty of 
preserving muniments of title, and the public policy of 
supporting long and uninterrupted possessions. 
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 In England there is but little difference between the 

doctrine of prescription, and the doctrine of presuming 

lost grants, in regard to the objects embraced by the two 

principles. 

 The doctrine of prescription never extended to lands in 

fee, or corporeal hereditaments,  

 nor did it extend to such incorporeal rights as could exist 

only by matter of record; such as many species of royal 

franchise, deodands, traitors' or felons' goods, &c. 

 On the other hand, the doctrine of presuming grants 

never extended to corporeal hereditaments; but, unlike 

the doctrine of prescription,  

 it embraced all incorporeal hereditaments, whether 

evidenced by matters of record, or purely by grant. 

 Patents from the crown, and acts of parliament even, were 

presumed to exist. 

 When, therefore, possession and use are long 
continued, they create a presumption of lawful origin, 
that is, that they are founded upon such instruments 
and proceedings as in law would pass the right to the 
possession and use of the property.   

 It may be, in point of fact, that permission to occupy 
and use was given orally, or upon a contract of sale,  

 with promise of a future conveyance, which parties have 
subsequently neglected to obtain, or the conveyance 
executed may not have been acknowledged, so as to be 
recorded, or may have been mislaid or lost.  Many 
circumstances may prevent the execution of a deed 

 "the fiction of presuming a grant from twenty years' 
possession or use was invented by the English courts in 
the eighteenth century to avoid the absurdities of their 
rule of legal memory, and was derived by analogy from 
the limitation prescribed by the St. of 21 Jac. 1, c. 21, for 
actions of ejectment.  

  It is not founded on a belief that the grant has actually 
been made in the particular case, but on the general 
presumption that a man will naturally enjoy what belongs 
to him, the difficulty of proof after lapse of time, and the 
policy of not disturbing long continued possessions."  

 It is necessary, therefore, in the cases mentioned, for the 
jury, in order to presume a conveyance, to believe that a 
conveyance was in point of fact executed. 

 It is sufficient if the evidence leads to the conclusion that 
the conveyance might have been executed and that its 
existence would be a solution of the difficulties arising 
from its non-execution. 

 It is not indispensable, in order to lay a proper foundation 
for the legal presumption of a grant, to establish the 
probability of the fact that in reality a grant ever issued.  It 
will be a sufficient ground for the presumption to show 
that, by legal possibility, a grant might have issued.  

 How long a period must elapse after the date of the 
supposed conveyance before it may be presumed to have 
existed has not always been a matter of easy 
determination.  

 "In general," said this court, speaking by Mr. Justice Story, 
"it is the policy of courts of law to limit the presumption of 
grants to periods analogous to those of the statute of 
limitations in cases where the statute does not apply.  
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 Without going at length into the subject, it may be 
safely said that by the weight of authority, as well as the 
preponderance of opinion, it is the general rule of 
American law … 

 …that a grant will be presumed upon proof of an 
adverse, exclusive, and uninterrupted possession for 
twenty years, and that such rule will be applied as a 
presumptio juris et de jure, wherever, by possibility, a 
right may be acquired in any manner known to the law." 

 In order for the doctrine of a lost grant to be applicable, 
the possession must be under a claim of right, actual, 
open and exclusive.  

 A chain of conveyances is important. So is the payment 
of taxes. 

 A claim for government lands stands upon no different 
principle in theory so long as authority exists in 
government officials to execute the patent, grant or 
conveyance.  

 As a practical matter it requires a higher degree of proof 
because of the difficulty for a state to protect its lands 
from use by those without right.  

 The doctrine of our law in relation to the presumption 
of a lost grant came to us from England.   

 It has been applied frequently in this country in 
various reported cases.   

 To give it application it is not necessary to prove 
circumstances which indicate the probability that a 
grant was actually made; it may be applied where the 
circumstances indicate only a possibility of an actual 
grant.  (Fletcher v. Fuller, 120 U.S. 534,  

 Before it can be applied, however, there must be shown 
open actual possession in the presumed grantee of such a 
nature as to be indicative of exclusive ownership and 
likewise continuous over a long number of years.   

 The doctrine arose in England at a time when there were 
no recording acts and no statute of limitations as to 
adverse possession of real property.   

 The public necessity of protecting titles arising out of 
open actual and adverse possession of real property over 
a long term of years gave rise to the fiction of a 
presumption of a lost grant, … 

 …as the English law had not then adopted, if ever since, 
the rule of Roman law as to title by prescription, and 
there was, when this legal doctrine came into active play,  

 …no other method under the English law by which title to 
real property might be acquired except in a manner 
resting ultimately upon some form of a grant.  

 Open possession was the essential element on which the 
doctrine rested, and this possession was required, at first, 
to be from "time immemorial." At the end of the 
eighteenth century the English courts had formulated a 
rule that open possession for twenty years was sufficient 
to presume the existence of a "modern lost grant.“ 

 In this State it has been quite recently declared that the 
time of possession necessary to support the presumption 
of a grant must not be less than the period fixed by 
statute for the adverse possession which ripens into title, 
that is, twenty years.  



39 

 The appellants also base their claim to title on adverse 
possession.   

 The doctrine of adverse possession is based on the 
presumption of a lost grant and where the State holds 
lands in trust for the public or for a public use and the 
lands are inalienable, … 

 …title to these lands may not be gained through adverse 
possession because a grant may not be presumed  

 Plaintiff alleges that it has fee simple absolute title to the 
railroad bed as successor to the Delaware & Hudson 
Railway Company (hereinafter D & H Railway) through a 
deed executed December 27, 1990, … 

 …while defendants each assert that they have fee simple 
absolute title to the parcels traversing or adjoining their 
respective properties.  

 D & H Railway formally abandoned the railroad line in 
April 1985.  In December 1990 it conveyed the railroad 
bed to plaintiff. 

 As to parcel 3, plaintiff claims that it is entitled to a 
presumption of lost grant.  

 Supreme Court erroneously determined that plaintiff is 
entitled to a presumption of lost grant based on a 
finding that a deed conveying fee simple absolute title to 
plaintiff's predecessors is missing.  

 The doctrine of presumption of a lost grant is a basis for 
claims of adverse possession and prescriptive rights … 

 However, the presumption  operates where there is proof 
of adverse possession and the circumstances indicate a 
possibility of a grant  

 Here, plaintiff is not entitled to rely on the presumption 
as to parcel 3 because John Helinski and Stanley Helinski 
have negated the presumption by establishing that the 
acquisition by plaintiff's predecessors of the railroad bed 
traversing their property was by way of condemnation 
proceedings.  

 Plaintiff has not shown by clear and convincing evidence 
that any such deed to its predecessors ever existed and 
was properly executed  

 Thus, plaintiff did not acquire fee simple title to parcel 3 
via a presumption of lost grant. 

 Further, as the railroad acquired only an easement in the 
railroad bed by condemnation proceedings authorized 
by statute, its use of the property in conformity with the 
easement could not ripen into fee title by way of adverse 
possession … 

 The record establishes that the railroad bed traversing 
the Helinski property, including parcel 2, was acquired 
by the railroad through condemnation pursuant to 
legislation passed prior to 1850.  As a result, the 
railroads could only acquire a permanent easement in 
the property, not title in fee  

 Angew, J., in Richards v. Elwell, 12 Wright (48 Pa.) 361, 
367, said:  

 "If the rule which requires the proof to bring the parties 
face to face and to hear them make the bargain, or 
repeat it, and to state all its terms with precision and 
satisfaction, is not to be relaxed after the lapse of forty 
years, when shall it be? . . .  

 There is a time when the rules of evidence must be 
relaxed. We cannot summon witnesses from the grave, 
rake memory from its ashes, or give freshness and vigor 
to the dull and torpid brain."  
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Adverse Possession 

 

 501 – Reasonable Basis for Belief: Claim of Right 
 511 – 10 years adverse possession w/ color of title 
 512 – Constructive notice: enclosure, wood, farm 

 521 – 10 years possession lacking color of title 
 522 – Constructive notice by actions or enclosure 
 531 – Adverse possession of tenant against landlord 

 541 – Adverse possession and tenants in common 
 543 – De Minimis Encroachments 
 CPLR – 211 – Statute of limitations against the state 

 CPLR – 212 – Statute of limitations for real property 

 

 New York provides an excellent study of the 
effects of changes to the statute of limitations.  

 The statutory time requirement has been reduced 
twice since the state was originally formed.  

 From the original 20-year common law standard, 
the timespan was reduced to 15 years in 1935 
and finally to the current requirement of 10 years 
in 1963. 

 "There are five essential elements necessary to 
constitute an effective adverse possession;  

 first, the possession must be hostile and under claim of 
right;  

 second, it must be actual;  

 third, it must be open and notorious;  

 fourth, it must be exclusive; and  

 fifth, it must be continuous. If any of these constituents 
is wanting, the possession will not effect a bar of the 
legal title.  

 A party seeking to obtain title by adverse possession on 
a claim not based upon a written instrument must show 
that the parcel was either `usually cultivated or 
improved' (RPAPL 522 [1]) or `protected by a substantial 
inclosure.' In addition, the party must prove by clear and 
convincing evidence the common-law requirements of 
adverse possession, to wit: 

 [KK note: in 2008, legislature changed language in 
purple above to: …acts sufficiently open to put a 
reasonably diligent owner on notice.] 

 

 (1) that the possession was hostile and under claim of 
right;  

 (2) that it was actual;  

 (3) that it was open and notorious;  

 (4) that it was exclusive; and 

  (5) that it was continuous for the  

 …statutory period of 10 years.  
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 `Reduced to its essentials, this means nothing more 
than that there must be possession in fact of a type that 
would give the owner a cause of action in ejectment 
against the occupier throughout the prescriptive period.  

 The ultimate element in the rise of a title through 
adverse possession is the acquiescence of the real 
owner in the exercise of an obvious adverse or hostile 
ownership through the statutory period. 

 The first element of adverse possession, that the 
occupation of property must be "hostile and under a 
claim of right," is satisfied where an individual asserts a 
right to the property that is "adverse to the title owner 
and also in opposition to the rights of the true owner."  

 In addition, where the claim of right is not founded 
upon a written instrument, the party asserting title by 
adverse possession must establish that the land was 
"usually cultivated or improved" or "protected by a 
substantial inclosure."  

 Respondent also established the second element of 
adverse possession, which is "actual" possession of the 
land. When she enclosed the premises with a fence in 
1997, the 84 lot completely merged with the 86 lot and 
gave her exclusive control of the joint properties.  

 Petitioner's photographs depict the fence enclosing the 
two contiguous lots…The witness asserted that she then 
began to take care of the land and use it as a playground 
for her children. Cultivating, improving and enclosing 
property are acts deemed by statute to be acts of 
"possession and occupancy" of land.  

 The third element of adverse possession is that the use 
of the land must be "open and notorious." Respondent 
Velez testified that no one prevented her from placing a 
fence around 84 and 86 although she did so openly.  

 She further stated that none of her neighbors complained 
about the fence, in the years after she erected it, because 
she was considered the owner of the premises. 

  Respondent's use of 84 Visitation Place was open and 
notorious, in that she treated that land as her own, and 
was recognized by her neighbors and friends as the 
owner.  

 The fourth element of adverse possession is "exclusive" 
use of the land. To establish the "exclusivity" element, 
the adverse possessor must alone care for or improve the 
disputed property as if it were his/her own.  

 Respondent Velez's testimony establishes that she has 
cared for 84 Visitation Place as if it were own. Ms. Velez 
testified that she contacted HPD to remove the 
deteriorating house on 84 Visitation Place and since its 
removal had exclusive control over the property. 

 The fifth element required to satisfy a defense of adverse 
possession is that the land must be used continuously for 
a period of at least 10 years.  

 Respondent demonstrates the continuous use element as 
she testified credibly that she has used the land 
continuously since erecting the fence in 1997. 

 Respondent explained that her family continuously used 
the land as a playground, for barbeques, and later to 
park their cars on the land.  
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 To establish their claim for adverse possession, plaintiffs 
are required to prove by clear  and convincing evidence 
that their possession of the disputed property "[was] … 

 …hostile and under a claim of right, actual, open and 
notorious, exclusive and continuous for the statutory 
period of 10 years… 

 Additionally, where, as here, the adverse possession 
claim is not based upon a written instrument, the party 
asserting the claim "must establish that the land was 
'usually cultivated or improved' or 'protected by a 
substantial inclosure'"  

 

 

 As for cultivation and improvement, "[a]n adverse 
possession claim to seasonal property must be supported 
not only by seasonal presence and activities on the 
property, but also by other actions demonstrating 
continuous, actual occupation of land by improvement 
during absences"  

 The nature of improvements sufficient to satisfy this 
requirement must be such that they would place the 
record owner on notice of an adverse claim, an analysis 
that varies with the nature of the property  

 It is undisputed that plaintiffs primarily and consistently 
used their lakefront parcel  during the summertime, 
residing full time on the property from the end of the 
school year until Labor Day every year after 1971. 

 …that they also used the property sporadically during the 
rest of the year, returning on fall weekends to perform 
maintenance, such as mowing and raking, and to close the 
property for winter, and on several weekends each spring 
to maintain the property and open it for their summer use.  

 They assert that they performed "usual acts of ownership" 

 Defendants acknowledge that they saw plaintiffs 
maintaining the disputed property, using it for recreation 
and placing lawn furnishings there.  

 …the fact that plaintiffs constructed no permanent 
structural improvements is not necessarily fatal to their 
adverse possession claim.  

 In view of the small size of the disputed property and its 
nature as part of plaintiffs' front yard, we find that 
plaintiffs' acts of landscaping, maintaining and furnishing 
the disputed property year round and using it as a place 
to park their cars … 

 …are similar to those ordinarily employed by owners of 
such property and are "consistent with the nature of the 
[disputed] property so as to indicate exclusive ownership"  

 Defendants likewise failed to establish on a prima facie 
basis that plaintiffs' use of the disputed property was not 
exclusive.  

 In this regard, defendants acknowledge that plaintiffs 
used and maintained the disputed property exclusively 
when they were present, and that defendants never 
sought to use or maintain the property at such times.  

 However, defendant Walter J. Spallane testified that he 
mowed the disputed property during plaintiffs' absences 
in the fall and spring and that either he or a third party 
whom he hired plowed the shared driveway,  
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 As for Spallane's alleged maintenance of the disputed 
property during plaintiffs' absences, "exclusivity is not 
defeated even if the true owner makes occasional forays 
onto the property . . 

  .. [A]ll that is required is possession consistent with the 
nature of the property so as to indicate exclusive 
ownership"  

 The occasional maintenance that defendants allegedly 
performed or directed during plaintiffs' absences -- 
which was performed without plaintiffs' knowledge and 
did not interfere in any way with plaintiffs' possession  

 Catherine Bergmann …stated that she was never told by 
the previous owner or by defendants that the disputed 
property belonged to defendants and that defendants 
never asserted such ownership prior to obtaining the 
2009 survey.  

 The other plaintiffs testified accordingly, denying that 
defendants had made any claim of ownership or 
discussed ownership of the disputed parcel with them at 
any time before the 2009 survey, and asserting that 
plaintiffs had believed it to be their property until that 
time. 

 Elizabeth Thomas, the appellee here, … who received 
what may be designated as the eastern tract, with the 
dwelling thereon, in which she had resided with her 
grandmother, continued to occupy this tract of 8 acres, 
and has occupied it down to the present time, although 
it is understood to be without fencing or inclosure of 
any kind.  

 Also under the mistaken impression that about 3 acres, 
constituting the eastern part of the middle tract, which 
had been allotted by the will and the executor's deed to 
the heirs of George Butler, was part of her tract of 8 
acres, she occupied this part also, has cultivated it, or 
part of it, from year to year in a fashion, and has 
continued to hold it in that way from the year 1862 to 
the present time.  

 The complainant is …so ignorant, indeed, that she does 
not seem to appreciate even now that she has taken 
possession of any more property than she was entitled 
to do under the will of Elizabeth Butler. Under that will 
she was entitled to 8 acres; she is in possession or 
claims to be in possession of 11 acres; and yet she 
protests that she does not want more than she was 
entitled to have under the will, but she claims that she 
was entitled under the will to all the property which she 
claims now, notwithstanding repeated surveys to the 
contrary. 

 But, as she specifically claims the property in 
controversy as her own,  

 …and as she has exercised unequivocal acts of 
ownership over it adverse to all the world for twenty 
years and upwards,  

 …her mistake cannot be held to operate against her 
acquisition of title by adverse possession.  
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COLOR OF TITLE 

 The Appellate Division opinion agreed  a tax deed 
could become a sufficient basis for a claim of adverse 
title under section 512.   

 Nevertheless the Appellate Division held that the tax 
deed here was insufficient to become the basis of a 
claim of adverse possession under a written 
instrument because the instrument "must sufficiently 
identify the boundaries of the property".   

 But if the description under which the occupant 
claimed title were sufficient to identify the boundaries, 
the question of adverse possession would not arise. 

 The test must necessarily be something different.  The 
statute refers to a person "claiming a title founded 
upon a written instrument"  

 The instrument need not show a good title.   

 The critical issue in a claim under the doctrine of 
adverse possession is possession and not record title.  

  The claim that one has an instrument to justify his 
possession differs from a claim for possession without 
assertion of interest shown by an instrument, in the 
kind of physical act which accompanies possession; 

 In Brooks v. Bruyn, 35 Ill. 392, the court say: "Any 
instrument having a grantor and grantee, and 
containing a description of the lands intended to be 
conveyed, and apt words for their conveyance, gives 
color of title to the lands described. Such an 
instrument purports to be a conveyance of the title, 
but because it does not, for some reason, have that 
effect, it passes only color or the semblance of a title. 

 It makes no difference whether the instrument fails to 
pass an absolute title because the grantor had none 
to convey, or had no authority in law or in  fact to 
convey one, or whether such want of authority 
appears on the face of the instrument 

 To constitute an adverse possession, it is not necessary 
that there should be a rightful title.  

 All that is necessary is, that it should be a possession 
taken and held in good faith under claim and color of 
title, and exclusive of any other right.  

 The defense of adverse possession assumes that the 
defendant has not a valid legal paper title;  

 if he had, he need not rely upon the length of his 
possession. The fact of possession, and the quo animo, 
it was commenced and continued, are the only tests.  

 A conveyance by an attorney or agent, professing to 
convey the whole and absolute title, is a good foundation 
for an adverse possession;  

 and it is perfectly immaterial for that purpose whether he 
had the requisite authority to convey or not, for, although 
a deed professedly executed under a power will not pass 
the estate, if the power did not in fact exist,  

 yet it is sufficient to give color to the grantee's claim of 
title, and stands upon the same footing with any other 
deed, which, for the want of title in the grantor, or for any 
other defect, does not actually pass the estate.  
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 At common law actual seisin was, undoubtedly, necessary 
to maintain a writ of right. There is no discrepancy in the 
authorities upon this point. … 

 …"If neither the demandant nor any of his ancestors were 
seised of the land within  the time of limitation, he cannot 
maintain a writ of right, for the seisin of him of whom the 
demandant himself purchased the land availeth not."  

 … "So the seisin which is requisite in a writ of right of land 
ought to be actual, and not seisin in law." 

  For the purpose of constituting an adverse possession  

 [fig 1] , founded upon a written instrument or a judgment 
or decree, land is deemed to have been possessed and 
occupied in [fig 2] any of the following cases: 

 1. Where [fig 1] there has been acts sufficiently open to 
put a reasonably diligent owner on notice. 

 2. Where it has been protected by a substantial [fig 1] 
enclosure, except as provided in subdivision one of 
section five hundred forty-three of this article. 

 3. Where, although not [fig 1] enclosed, it has been used 
for the supply of fuel or of fencing timber, either for the 
purposes of husbandry or for the ordinary use of the 
occupant. 

  § 522.  Essentials of adverse possession [fig 1] not under 
written instrument or judgment 

    For the purpose of constituting an adverse possession 
[fig 1] not founded upon a written instrument or a 
judgment or decree, land is deemed to have been 
possessed and occupied in either of the following cases, 
and no others: 

 1. Where [fig 1] there have been acts sufficiently open to 
put a reasonably diligent owner on notice. 

 2. Where it has been protected by a substantial [fig 1] 
enclosure, except as provided in subdivision one of 
section five hundred forty-three of this article. 

 It is impossible to say with any degree of accuracy 
what is color of title. Upon this subject there is 
hopeless confusion, as well as irreconcilable diversity 
of opinion. Color of title has sometimes been held to 
be that which in appearance is title without being in 
reality so. Again, it has been held that it matters not 
how defective the title may be, whether the occupant 
makes color under a written or a parol contract, or 
even under no contract at all.  

 the description in the deed was incapable of being reduced 
to certainty by use of something extrinsic to which the deed 
referred; the "drawing" to which the deed referred did not 
have any ascertainable monuments, did not indicate the size 
of the tracts of land shown, did not indicate any courses and 
very few distances, had no ascertainable beginning point, 
and therefore was not sufficient to describe the land 
conveyed;  

 and testimony by four surveyors that they could, by 
reference solely to the "drawing," identify the property on the 
ground added to and enlarged the description given in the 
"drawing" and thus was not competent.  

 

   At the summary judgment hearing, Exhibit A defendants 
offered the affidavits of three surveyors who stated that it 
was impossible, using the Drawing, "to fit with certainty any 
intended description in any of the Drawings to any 
particular parcel of  land by correlating (a) any such lot 
corner with (b) physical evidence of any apparent corner or 
point that may now appear on the ground."  

Plaintiffs offered counter-affidavits of four surveyors who 
stated that the information contained in the 1906 Drawing 
"is sufficient for all Lots shown therein to be located on the 
ground with certainty by a competent surveyor following 
generally accepted practices for locating Buncombe County 
mountain land." 
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 Where one is in possession under color of title such 
occupancy as he asserts covers all land within the 
description in his deed. Sinclair v. Gunzenhauser 
(1912), 179 Ind. 78, 126, 98 N. E. 37, 100 N. E. 376. 

 Proof of possession for more than 20 years of a great 
bulk of the property under a deed describing the 
property is enough to show constructive possession of 
the whole and is adequate to base a title in fee, in the 
absence of a showing of adverse possession in another 
for 20 years.  

The Vermont Supreme Court has stated: …Where 
there is color of title, it is relatively simple to 
ascertain the extent of the possession claimed, since 
actual and exclusive occupation of any part of the 
deeded premises carrie[s] with it constructive 
possession of the whole… 

In the absence of color of title, however, and where a 
lot has no definite boundary marks, adverse 
possession can only extend as far as claimant has 
actually occupied and possessed the land in dispute."  

[kk note: see list of sources next slide] 

 The color of title is not title. It is only a shadow, and 
not a substance; but for the purpose of quieting titles 
and to prevent litigation about State claims, the law 
has provided that where one enters into the open, 
notorious possession of land, under color of title--
this shadow--and remains continuously in said 
adverse possession for seven years, claiming it as his 
own, the law will protect such possession; that such 
long possession under color of title, in the eyes of the 
law, ripens such color into title.  

 But that shadow, or color, only extends to the 
boundaries marked by the color--the deed--and can 
extend no further; though they may be 
circumscribed, as they will not even cross another 
line, unless there is actual possession across that 
line, or lappage, as it is called. And if there is a 
general description, and also a particular description 
or boundary lines, they will control, and the general 
designation will only be considered for the purpose 
of identifying the land. This is so where the land is 
actually conveyed and the title passes under the 
deed. And certainly it must be so where the deed is 
not a title, but only a color of title. 

 A father granted title in land to his brother, who in 
turn granted it to the father's son when he was a 
minor. At all times, the father held out the land as his 
own even after the son's majority. The son purchased 
lumber from him, the father maintained the land and 
built a fence, and the son acquiesced. The father told 
the son it was his land to transfer, as he wanted. The 
father transferred another piece of land to the son, 
which the son lived on until his death, never asserting 
title. The father at his death conveyed the first piece 
of land to a different son from another marriage, and 
the descendants asserted their title as against him.  

 The court reversed, finding that a case of adverse 
possession existed where for 47 years the father 
openly claimed the land that was deeded to the son 
and the son did not make claims to the land. The son 
was in his majority at least 30 of those years. The 
court concluded that the father was already in 
possession and never relinquished it. The father 
considered himself holding under his original title, the 
land assessed and charged to him upon the 
commissioner's books, and the court found that 
constituted color of title showing adverse possession. 
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 WITNESSETH: that the party of the first part, for and in 
consideration of the sum of ten dollars and other good and 
valuable consideration, to it in hand paid by the parties of the 
second part, the receipt whereof is hereby acknowledged, has 
given, granted, bargained, sold, and conveyed, and by these 
presents does give, grant, bargain, sell, and convey and 
confirm unto the parties of the second part, their heirs and 
assigns, the following particlularly described real estate, 
located in McDowell county, State of North Carolina, to-wit: 

 Being 108 acres (out of 118 acres) in Crooked Creek 
Township, listed in the name of John Smith. 

 (The property herein described was acquired by the party 
of the first part through foreclosure of tax lien.) 

 

 

Estoppel 

 This is not a question between the owner and the 
defendants, but between the occupant who has taken 
upon himself to fix and designate the line of division 
between him and them, and which they have 
acknowledged; and it does seem to me, as between 
these parties, it would be a violation of the plainest 
principles of justice and law to permit him to reap the 
crops of the defendants by means of his own errors.  

 He, at least, should be estopped from disputing his 
own boundary to the injury of the rights and property 
of the defendants.  

 I do not mean to be understood as saying that the 
mistake in running the first line may not be corrected, 
if there was one, but that by running the first line, and 
designating it as the division between the parties, the 
plaintiff thereby acknowledged the right of the 
defendants to cultivate up to it, and that conceding 
the right to correct the line, the crops put in under 
these circumstances belong to the defendants.  

 To give them to the plaintiff would be allowing him to 
reap the advantage of his own mistakes, which would 
be a violation as well of law as justice. 

 It is argued that the parties to the partition action 
intended that lot 53 on the Bridges map, which is the 
easterly half of the middle road between Thirty-fourth 
and Thirty-fifth streets, should be allotted to the 
owner of lot 54; … 

 …and as Mary Murray subsequently acquired title to 
lot 53 from the city by the application of the doctrine 
of estoppel it became subject to the restriction 
agreement.  

 The rule is well settled that if a person purports to 
convey lands to which he has no title, his deed 
operates by way of estoppel, if he subsequently 
acquire title to the land purported to be conveyed. 

 This rule, however, is not applicable to the present 
case.  

 The restriction agreement does not purport to be 
made applicable to lot 53.  
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Acquiescence 

 The plain and obvious mode to satisfy the terms of the 
grant, would be to give them the extent of two miles on 
each side of the Hoosick River, conformable to all its 
windings, if that be practicable.  

 Several other modes have been suggested and analogies 
between this and other cases attempted, which appear 
either arbitrary in themselves, or too loose and 
uncertain to furnish a rule for decision. Boundaries of a 
similar description have, I believe, in many instances, 
either been settled by accommodation, or established 
by a length of possession and the acquiescence of all 
parties 

 This map is so far from concluding, that it cannot be 
admitted in evidence to the prejudice of strangers to the 
transaction.  

 But a uniform and long continued acquiescence, as well 
on the part of the parties making it as on those 
intrusted in repelling encroachments on the adjoining 
tracts, might have stamped it with a higher degree of 
verisimilitude.  

 The line run by Jacob G. Klock forty years ago, was run 
at the instance of the then proprietors of lots No. 12 
and 18, by a person acting under their mutual employ. 
This line was assented to at the time, and, independent 
of the subsequent acts of the parties, would, in my 
opinion, be conclusive upon them, after such a lapse of 
time, and possessions of such antiquity.  

 

 The acquiescence in such cases affords ground not merely 
for an inference of fact, to go to the jury as evidence of an 
original parol agreement,  

 …but for a direct legal inference as to the true boundary 
line. It is held to be proof of so conclusive a nature that the 
party is precluded from offering any evidence to the 
contrary. Unless the acquiescence has continued for a 
sufficient length of time to become thus conclusive, it is of 
no importance.  

 The rule seems to have been adopted as a rule of repose, 
with a view to the quieting of titles; and rests upon  the 
same reason as our statute prohibiting the disturbance of 
an adverse possession which has continued for twenty 
years.  

 These facts would seem to bring the case clearly within 
the settled rule in this state, which forbids the 
disturbance of a practical location which has been 
acquiesced in for a long series of years. 

 The counsel for the appellant takes the ground that the 
rule in question is based upon the idea of an agreement, 
either express or implied, as to the location of the line, 
and he cites numerous cases to show that an agreement 
which is founded upon a mutual mistake of facts is not 
obligatory upon the parties. But I apprehend the counsel 
is in error in assuming that a parol agreement, either 
actual or supposed, fixing the boundaries, lies at the 
foundation of the rule.  
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 However, as parol evidence is unavailable for that 
purpose, the alternate theory of acquiescence may be 
employed (see, Sarfaty v. Evangelist, supra, at 996; see 
also, Allen v Cross, 64 AD2d 288, 292).  

 Acquiescence in the boundary line for the statutory period 
required for adverse possession is sufficient to establish 
ownership marked by that line…  

 Where the statutory period has not been established, 
acquiescence for "a considerable period of time provides 
conclusive evidence as to the true location of the 
boundary"  

 No human transactions are unaffected by time.  Its 
influence is seen on all things subject to change.  And 
this is peculiarly the case in regard to matters which rest 
in memory, and which consequently fade with the lapse of 
time, and fall with the lives of individuals.  

 For the security of rights, whether of states or individuals, 
long possession under a claim of title is protected.  And 
there is no controversy in which this great principle may 
be involved with greater justice and propriety than in a 
case of disputed boundary. 

 

Doctrine of Merger 

& Unwritten Rights 

 But in addition to all this, there is one fact in this 
case that completely dispels all shadow of title by 
limitation in the defendant, to-wit:  

 In 1883 Remelius became the owner of both tracts, 
and the evidence shows that when some question 
arose thereafter as to the location of the survey line, 
he said it made no difference, inasmuch as he owned 
all the land on both sides of the line, wherever it 
might be.  

 [KK-continued] 

 So that even if the possession of Kennedy had been 
hostile to Remelius, and … 

 …even if Kennedy had intended to claim to the line 
established as the survey line by Banister, without 
regard to whether that was the true line or not, and… 

 ...even if Kennedy and Remelius had agreed upon the 
line established by Banister, nevertheless… 

  when Remelius became the owner of both tracts of 
land, all such questions became immaterial;  

 …there was no adverse holding thereafter by 
Remelius as the owner of one tract against himself as 
the owner of the other tract, and there was no longer 
any question of any agreed line dividing the two 
tracts. For as Remelius said those matters had 
become immaterial by reason of his ownership of 
both tracts.  

 And so the matter remained for the five or six years 
that Remelius lived after he became the owner of 
both tracts, and so they remained during all the time 
his heirs owned the land. 
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 The fence, which runs in a north-south direction, is 
located at the western boundary of the Terry Tract 
and at the eastern boundary of that portion of the 
Salazar Tract. The deeds transferring both tracts of 
land consistently have referred to the government 
subdivision lines and not the fence as the boundary. 

 survey revealed that the deviation between the 
government subdivision lines and the fence varies 
anywhere from 100 to 160 feet along her property's 
western boundary. By Terry's reckoning, the fence is 
east of the government subdivision lines and is 
located inside the Terry Tract. 

 In response, Salazar claimed adverse possession and 
asserted a counterclaim that the fence line was 
acquiesced in and recognized by the parties or their 
predecessors in title for twenty years under the terms 
of section 38-44-109, 16A C.R.S. (1982).  

 …between November 3, 1977, and November 18, 1977, 
Mills Ranches owned both the Salazar and Terry Tracts 
simultaneously for fifteen days.  During this fifteen-day 
period, Jerry Mills, as sole stockholder and principal of 
Mills Ranches, was the common owner of both tracts. 
As mentioned above, all these conveyances refer to the 
government subdivision lines. 

 When a common owner acquires title to adjoining 
tracts, any agreement as to division that had previously 
been made while the ownership was in two different 
persons ceases to exist or be effective. . . .  

 Moreover, a division fence between two properties loses 
its legal significance when separate ownership of the 
parcels is merged in one owner. . . .  

 Consequently, the common ownership acquired by Mills 
Ranches in 1977 nullified any significance the fence had 
previously been accorded as a boundary between 
separately held parcels. Mills Ranches as a subsequent 
grantor could therefore freely describe its conveyance 
by boundaries making no reference to the fence. 

 The common ownership of the two tracts of land 
eradicated the significance of any acquiescence as to 
the legal boundary existing prior to the period of 
common ownership as a matter of law. 

 In practical effect, once the common ownership 
destroyed the prior acquiescence of the fence as 
boundary, the twenty-year clock, for purposes of the 
acquiescence statute, started ticking anew. See § 38-
44-109, 16A C.R.S. (1982). Similarly, the eighteen-
year clock, for purposes of adverse possession, also 
began again. See § 38-41-101(1), 16A C.R.S. (1982).  

 Our conclusion is reinforced by the doctrine of merger 
as it applies to extinguishment of easements.  

 Easements, such as a "right of way," burden one estate 
to the benefit of the other estate. The burdened estate 
is servient to the dominant estate which benefits from 
the easement.  

 When the dominant and servient estates come under 
common ownership, the need for the easement is 
destroyed.  

 Specifically, "if the owner of an easement in gross 
comes into ownership of an estate in the servient 
tenement, the easement terminates to the extent that 
the ownership of that estate permits the uses 
authorized by the easement." 

 see also Breliant v. Preferred Equities Corp., 109 Nev. 
842, 858 P.2d 1258, 1261 (Nev. 1993)  

 ("When one party acquires present possessory fee 
simple title to both the servient and dominant 
tenements, the easement merges into the fee of the 
servient tenement and is terminated.");  

 Witt v. Reavis, 284 Ore. 503, 587 P.2d 1005, 1008 (Or. 
1978)  

 ("if at any time the owner in fee of the dominant parcel 
acquires the fee in the servient parcel not subject to 
any other outstanding estate, the easement is then 
extinguished by merger") (emphasis in original). 
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 Furthermore, the easement will not revive if the 
estates are separated once again "without the same 
type of action required to bring an easement into 
existence in the first place."  

 … ("upon severance, a new easement authorizing a 
use corresponding to the use authorized by the 
extinguished easement may arise;" however, it arises 
only "because it was newly created at the time of the 
severance"). 

 It is undisputed that during the time Benjamin Newman 
owned the west forty and Rice owned the east forty, 
Benjamin Newman owned and maintained the south half 
of this fence as appurtenant to the west forty.  

 When he acquired title also to the east forty, and thus 
became the owner of the whole eighty-acre tract, the 
two portions of this fence ceased to be appurtenant to 
any particular parts of the tract, and … 

 …any agreement and division that had theretofore been 
made while the ownership of the two forties was in 
different persons ceased to exist or to be effective.  

 Our holding above essentially disposes of this claim. It 
is true that common ownership of adjoining 
properties, even for a brief season, restarts the clock 
for determining boundary by acquiescence.  

 See Salazar v. Terry, 911 P.2d 1086, 1089 (Colo. 
1992) (en banc) (holding that two weeks of joint 
ownership was sufficient to disrupt the acquiescence 
[**11]  time period).  

 

Doctrine of Merger 

And Easements 

 Has there been a true merger – is the nature 
of ownership coextensive? 

 Are the properties in questions undersized or 
irregular lots in a residential or urban setting? 

 Are there local ordinances which control? 

 Is the existence of an easement the primary 
issue? 

 Are there other circumstances which might 
affect the boundary prior to the merger? 

 Notably, the general rule is that "a person cannot have 
an easement in his or her own land," …and, therefore, 
when both the dominant and servient estates are 
entirely owned by the same person, the easement is 
extinguished by the doctrine of merger…  

 Simply, under those circumstances, the easement 
serves no purpose because the owner may use either 
estate freely.  
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 Significantly, however, "merger is not effective, and an 
easement is not extinguished as a result of the 
merger, if the person owning both the dominant and 
servient estates only holds title to the servient 
tenement as tenant in common with another. He must 
own the entire title to both lots in fee if the easement 
is to terminate by merger"  

 Furthermore, although defendants did acquire the 
requisite unity of title in 1993, that fact is not 
dispositive herein in light of the mortgage exception 
to the merger doctrine.   

 That exception provides that the "mortgagee of the 
dominant estate is protected from losing its interest in 
an easement otherwise extinguished when fee title to 
the dominant estate and fee title to the servient estate 
have been united in one fee owner"  

 Moreover, even if the trial court had considered the 
doctrine of merger, it would not have extinguished the 
easement because the dominant and servient tenements 
never came into ownership of the same person.  

 An easement is "not extinguished under the doctrine of 
merger by the acquisition by the owner of the dominant 
or servient estate of title to only a fractional part of the 
other estate"  

 Since Kirchner owned only a fractional interest in the 
servient estate, there was no unity of title. 

 Defendant Edwards maintained that the easement that 
may have existed against the alleged servient estate 
owned by Edwards had been extinguished by the 
doctrine of "merger" and asked the court to declare 
same. 

 Defendant Edwards maintains, as a matter of law, that 
since he took title of the dominant and servient 
estates the easements contained in the deed conveyed 
of the "NuMart" property by Sun N. Vincent to him on 
June 6, 2007 have been extinguished.  

 …when a dominant and servient estate came into 
common ownership with a party, the court stated “ 

 ...It is undisputed that the easement was extinguished 
when the parcels came under common ownership 
[citations omitted]..."  

 ...Thus, when the Accardos subsequently conveyed the 
purported dominant estate to the Corrados, the right to 
burden the previously conveyed parcel no longer existed. 

 They thus lacked the authority to recreate the driveway 
easement over the servient estate at the time they 
transferred the dominant estate. It is well settled that an 
easement can be created only by one who has title to, or 
an estate in, the servient tenement'. 

 …the court stated " ...It is fundamental that where the 
title in fee to both the dominant and servient tenements 
become vested in one person, an easement is 
extinguished [by merger 

 ...Notably, the general rule is that a person cannot have 
an easement in his or her own land,'[citations omitted] 
and, therefore, when both the dominant and servient 
estates are entirely owned by the same person, the 
easement is extinguished by the doctrine of merger 
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 Therefore, the easements in the June 6, 2007 grant from 
Sun N. Vincent to defendant Edwards in the dominant 
estate, the court finds as a matter law, were extinguished 
by "merger" 

 Plaintiffs are correct when they assert that under Missouri 
law, an easement is in general extinguished when the 
dominant and servient estates are owned and possessed 
by the same owner, citing Marshall v. Callahan, 229 
S.W.2d 730, 735 (Mo. App. 1950), and Hall v. Morton, 102 
S.W. 570, 572 (Mo. App. 1907).  

 The flaw in plaintiffs' argument is that the dominant and 
servient estates were never held by the same owner. 

 The general principle comes from this Court's decision in 
Ball v. Gross, citing the "universal rule" that "a man cannot 
have an easement over his own land." 565 S.W.2d 685, 
688 (Mo. App. 1978).  

 This principle most often comes into play when the two 
properties affected by an easement, the dominant and 
servient estates, are merged under common ownership 
and possession. In such a case, the easement is generally 
extinguished. 

 The Shahs' second assignment of error challenges the 
trial court's application of the "doctrine of merger by 
ownership."  

 This merger doctrine provides that "a servitude may not 
be impressed upon an estate of another estate when 
both estates are owned by the same person."  

 Thus, an easement is extinguished by merger when the 
dominant and servient tenements come into the 
ownership of the same party.  

 The trial court was correct to the extent that it 
determined that the doctrine of merger extinguished 
the driveway easement at the time that the Shahs owned 
both 8025 and 8027 Beech Ave.--there is no reason for 
an owner to hold an easement against himself.  

 But this did not preclude the parties from burdening 
8025  Beech Ave. with an easement at the time that the 
Shahs sold it to the Smiths.  

 “Our holding dovetails with the approach taken by the 
vast majority of jurisdictions that have accepted a 
merger doctrine.  

 To be sure, the states have not adopted a monolithic 
approach to the subject. Thus, some hold that merger 
of adjacent undersized lots in common title is 
"automatic." See, e.g., Farley v. Town of Lyman, 557 
A.2d 197, 200 (Me.1989).  

 Others hold that merger of adjacent undersized lots in 
common title is not "automatic," but, in addition,  
requires an assessment of the "intent" of the parties. 
See, e.g., Iannucci v. Zoning Bd. of Appeals of Town of 
Trumbull, 25 Conn.App. 85, 592 A.2d 970, 972-73 
(Conn.App.1991).  
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 A man cannot have a right of way through his own land, 
independent of his right to the land.  

 He may have a way through his own land at any place he may 
choose, and may vary it from time to time, or abandon it, as 
he may please, but such a way is not an easement. It is not a 
private way, within the proper and legal acceptation of the 
term, but a mere path or cart way. Clark v. The Boston, 
Concord and Montreal Railroad, 24 N.H. 114, 118 (1851).  

 This rule remains unchanged to the present day. See Blaisdell 
v. Raab, 132 N.H. 711, 718, 571 A.2d 261 (1990) (stating 
that "a landowner cannot have an easement over his or her 
own property independent from the ownership of it").  

 The phrase "subject to all easements" in a 
conveyance means "subject to all valid easements." 
Von Meding v. Strahl, 319 Mich. 598, 30 N.W.2d 
363, 369  

 No man can have an easement in his own land. If the 
dominant and servient tenements are the property of the 
same owner, the exercise of the right, …is, during the 
continuance of his ownership, one of the ordinary rights 
of property only, which he may vary or determine at 
pleasure, without in any way increasing or diminishing 
those rights. The dominant and servient tenements must, 
therefore, belong to different persons; immediately they 
become the property of one person, the inferior right of 
easement is merged in the higher title of ownership. 
Stevens v. Dennett, 51 N.H. 324, 330 (1872). 

 An easement destroyed by merger occurring when 
ownership of the servient and the dominant tenements 
comes into the same hands is not revived when the 
original tenements are later severed."  

 "[T]he mere reference to an extinguished easement in 
a deed is insufficient, as a matter of law, to revive the 
easement."  

 As the Oregon Supreme Court has explained, 
"Generally, once an easement is extinguished, it is 
gone forever."  

 When dominant and servient estates having merged are 
later severed, "a new easement may arise upon such 
severance by express provision or by implication."  

 "The fundamental issue is whether [this] language was 
sufficient to bring ... easement[s] into existence or 
whether the language merely acknowledge[s] the 
easement[s] as ... previously existing right[s]"  

 "a mistaken belief cannot substitute for the requirement 
that the language evidence an affirmative intent to 
create new rights."  

 …"We look to what the words express, not what the 
grantor may have intended to express." 

 As we have explained before, "[o]nce the title to the 
adjoining properties vested ... , the right-of-way was 
extinguished by the unity of ownership and 
possession."  

 …;"[T]he merger or unity of ownership of both the 
benefitted and burdened lands extinguishes the 
covenant ... .").  

 …All benefited land -- plaintiffs' and the Plouffe's -- 
merged with the Town's burdened land, Plouffe Lane, 
and any existing covenants were thus extinguished. 
To preserve a covenant on the lane would have 
required the parties to include language in the 
conveyances of 1996 -- a step they chose not to 
take.  
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 "It is fundamental that where the title in fee to both 
the dominant and servient tenements becomes 
vested in one person, an easement [or restrictive 
covenant] is extinguished [by merger]" ( Castle 
Assocs. v Schwartz, 63 AD2d 481, 486; see also, 
Riccio v De Marco, 188 AD2d 847).  

 In such a circumstance, the easement or covenant 
terminates because the party in whom the interests 
coincide may freely utilize the servient tenement as 
its owner.  Therefore, the easement or restriction no 
longer serves any function  

 Unity of title to the dominant and servient estate, 
of course, extinguishes an easement. Ritger v. 
Parker, 62 Mass. (8 Cush.) 145, 146 (1851).  

 To distinguish, however, the case in which an 
existing use is made of the servient portion to 
benefit the dominant portion from the situation in 
which there is no existing use at the time of 
severance of title, the existing use is referred to as 
a quasi-easement.  

 There can be no doubt that, if the owner of the 
servient estate over which a right-of-way exists, 
acquires the fee-simple title to the dominant 
estate, the right-of-way is extinguished, because 

 "The essential ingredient of a right-of-way would 
be wanting; it would not be a right-of-way over 
another's land, but over his own land.“ 

 "An easement is extinguished  

 if the titles to both the dominant and servient 
tenements become vested in fee in the same 
person,  

 …since the user corresponding to the easement is 
exercised over one's own land, rather than over 
that of another, and is a mere ordinary incident of 
the right of ownership."  

 Merger occurs: 

 when the owner of one of the estates, dominant or 
servient, acquires the other, because an owner of 
land cannot have an easement in his own estate in 
fee, for the plain and obvious reason that in having 
. . . the full and unlimited right and power to make 
any and every possible use of the land . . . all 
subordinate and inferior derivative rights are 
necessarily merged and lost in the higher right. 

 For the doctrine to operate there must be no intermediate 
estates of other parties in the property that would interfere 
with the owner's unlimited right and power to make any and 
every possible use of the land.  

 We hold, therefore, that an outstanding deed of trust, 
conveying the dominant estate and that estate's appurtenant 
easement over the servient estate, creates such an intermediate 
estate as will defeat application of the doctrine of merger when 
the legal owner of the servient estate acquires the equitable 
interest in the dominant estate and its appurtenant easement.  

 The doctrine of merger will not be applied where to do so 
would be detrimental to the rights of the holder of an 
intervening estate.  
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 "[T]he merger or unity of ownership of both the 
benefited and burdened lands extinguishes the 
covenant, and the covenant is not revived even if the 
owner later sells either the previously burdened or 
benefited land." … 

 …The obligation [concerning the use of land] is not 
merely suspended by the coming of the benefit and the 
burden into the hands of one person but is extinguished 
for all time.  

 Hence, the later severance of ownership will not cause it 
to be revived. If it or a like obligation is to exist after the 
severance, it must be by virtue of a new creation.  

 
 

Extended Significance of 

Statute of Frauds 

 

 A written contract for the purchase and sale of real 
estate must describe the property involved with such 
definiteness and exactness as will permit it to be 
identified with reasonable certainty. Barber v Stewart, 
275 A.D. 429, 90 N.Y.S.2d 607, 1949 N.Y. App. Div. 
LEXIS 3787 (N.Y. App. Div. 1949). 

 If established expressly, a negative easement must 
comply with the requisites of the statute of frauds. 
Huggins v Castle Estates, Inc., 36 N.Y.2d 427, 369 
N.Y.S.2d 80, 330 N.E.2d 48, 1975  

 A description of the real property in a contract for the 
purchase and sale of real estate may contain all of the 
elements of identification within its own terms or it may 
incorporate some of them by reference to other writings 
or extrinsic facts, and if these writings and extrinsic 
facts supplement the terms of the contract sufficiently 
to make identification reasonably certain, the 
requirements of subd 2 of this section are met. Barber v 
Stewart, 275 A.D. 429, 90 N.Y.S.2d 607, 1949 N.Y. App. 
Div. LEXIS 3787 (N.Y. App. Div. 1949). 

 The law regards the enjoyment of an easement for a 
sufficient length of time as evidence that a deed once 
existed, and gives to it the same effect as if the deed 
were produced.  

 The old doctrine of prescription was that the interest 
should have been enjoyed time whereof the memory of 
man runneth not to the contrary.  

 But now, the same rights are gained, and the same 
presumption exists, as to there once having been a 
deed, from a user and enjoyment for the statutory 
period of limitation.  …Ricard v. Williams,  

 In order to satisfy statute of frauds, …memorandum, 
subscribed by party to be charged, must designate 
parties, identify and describe subject matter, and state 
all essential terms of complete agreement.  
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 Subd 1 of this section is for the protection of the public.  

 Purpose of statute of frauds is to remove uncertainty 
and prevent imposition through assertion of unfounded 
and fraudulent claims, by requiring that certain 
contracts or some note or memorandum thereof be in 
writing.  

 The statute of frauds is not a defense to an action to 
recover an interest in property obtained by fraud. 

 The statute of frauds cannot be used as an instrument 
of fraud.  


